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The report was received and the committee was discharged.
MOTION

On motion of Senator Bottiger, the Senate Journal of the Sixtieth Day of the 1984
Regular Session of the Forty-eighth Legislature was approved.
MOTION
At 2.05 am., on motion of Senator Bottiger, the 1984 Regular Session of the
Forty-eighth Legislature adjourned SINE DIE.
JOHN A. CHERBERG, President of the Senate,
SIDNEY R. SNYDER, Secretary of the Senate.

R
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APPENDIX A

COMMENTS ON THE 1984 REVISION OF THE WASHINGTON
TRUST ACT

Prepared by the Trust Task Force
of the Real Property, Probate and
Trust Section, Washington State
Bar Association (See SHp 12134
page 666) ’
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Section references are to
Engrossed Substitute House Bill No. 1213

DELETION OF RCW 4.16.110(2)

Sec. 1 - 4.16.110 Actions limited to one year. Within one year:
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2 4.16.370 Actions against personal representatives and
trustees for breach of fiduciary duty. The statute of
limitations for actions against a personal representative or

trustee for breach of fiduciary duties shall be as set forth in
RCW 11.96.060. ‘
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Comment: This section is

replaced by new RCW 11.96.010.
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4 11.02.005 Definitions and use of terms. When used in this
title, unless otherwise required from the context:

(1) "Personal representative" irncludes executor, adminis-
trator, special administrator, guardian or limited guardian, and

special representative.

Comment: The addition of "special representative" picks up
the new designation in RCW 11.96.170.

(2) "Net estate" refers to the real and personal property
of a decedent exclusive of homestead rights, exempt property, the
family allowance and enforceable claims against, and debts of,
the estate.

(3) "Representation" refers to a method of determining
distribution in which the takers are in unequal degreas of
kinship with respect to the intestate, and is accomplished as
follows: After first determining who, of those entitled to share
in the estate, are in the nearest degree of kinship, the estate
ié divided into egual ghares, the number of shares being the sum
of the number of persons who survive the intestate who are in the
nearest degree of kinship and the number of persons in the same
degree of kinship who died before the intestate but who left
issue surviving the intestate; each share of a deceased person in
the nearest degree shall be divided among those of ({hie)) the
intestate's issue who survive the intestate and have no ancestor
then 1living who is in the line of relationship between them and
the intestate, those more remote in degree taking .together the

share which their ancestor would have taken had he or she
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survived the intestate. Posthumous children are considered as
living at the death of their parent.

(4) "Issue" includes all the lawful lineal descendants of
the ancestor and all lawfully adopted children.

(5) "Degree of kinship" {<4sheli}} means the degree of
kinship as computed according to the rules of the civil law; that
is, by counting upward from the intestate to the nearest common
agcestor and then downward to the relative, the degree of kinship
being the sum of these two counts.

(6) "Heirs" denotes those persons, including the surviving
spouse, who are entitled wunder the statutes of intestate
succession to the real and personal property of a decedent on
t+hia))} the decedent's death intestate.

(7) "Real estate" includes, except as otherwise
specifically provided herein, all lands, tenements, and
hereditaments, and all rights thereto, and all interest thereain
possessed and claimed in fee simple, or for the life of a third
person.

(8) "Will" means an instrument validly executed as required

by RCW 11.12.020 and includes all codicilds.

Comment: This change is to assure that #ll references to
"wills" in this statute mean validly executed wills.

(9) "Codicil" .shalk means an instrument that is validly
executed in the ﬁanner provided by this title for a will and that
whtiek refers to an existing will for the purpose of altering or

changing the same, and which need not be attached thereto.
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Comment : This change was to add "validly" to parallel the
change in subsection (8).

(10) "Guardian" or "limited guardian" means a perscnal
representative of the person or estate of an incompetent or
disabled person as defined in RCW 11.88.010 and the term may be
used in lieu of "personal representative" wherever required by
context.

(11) "Administrator" means a personal representative of the
estate of a decedent and the term may be used in lieu of
"personal representative"” wherever required by context.

(12) "Executor" means a personal representative of the
estate of a decedent appointed by will and the term may be used
in lieu of |'personal representative" wherever required by
context.

(13) "Special administrator” means a personal representative
of the estate of a decedent appointed for limited purposes and
the term may be wused in lieu of "personal representative”

wherever required by context.

(14) "Trustee” means an original, added, or successor

trustee and includes the state, or any agency thereof, when it is

acting as the - trustee of a trust to which Chapter 11.98 RCW

applies.

343 (15) Words that import the singular number only, may
also be applied to the plural of persons and things.

++$3(16) Words importing the masculine gender only may be

extended to females also. (1977 ex.s. ¢ 80 Chap. 14; 1975 '76
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2nd ex.s.cC 42 Chap. 23; 1965 ¢ 145 Chap. 11.02.005. Former RCW 11.02.010
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Comment: Revised, See RCW 11.96.020
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Comment: Revised, See RCW 11.96.030

11.02.050 Uniform declaratory judgments act, proceedings

under.

Comment: Removed now in RCW 11.96.070

sec-
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5 11.12.250 (Devises—or—bequeses] Gifts by Will to trusts. A
pevise—or—bequess] gift may be made by a will to a trustee fex
srusweee] of a trust [ereated] executed by Hhe—testator—and/or
seme—other—pensen—or-persons] any trustor or testator {including

a funded or unfunded life insurance trust, although the trustor
has reserved any or all rights of ownership of the insurance

contracts) estaklished k}- ‘it b en—iRssrument—aneau ted-hed oo

sonsurrently—with-the—enesution—of—esuch kit 1f (a) the trust

is identified in the testator's will and (b) its terms are

evidenced either (1) in a written instrument (other than a will)

executed by the trustor prior to or concurrently with the execu~

tion of the tastator's will or (ii) in the will of a person who

has predeceased the testator, regardless of when executed. The

axistence, size, or character of the corpus of the trust is

immaterial to the validity of the gift. Such [dewvise—er

begaest] gift shall not be invalid because the trust is amendable
of revocabla, or both, or because the trust was amended after the

execution of the testator's will or after the testator's death.

Unless

pequeathedt given

testamentary trust of the testator but shall bécome a part of the

the will provides otherwise, the property se—{devised-er

shall not be deeined to be held under a

trust to which it is given to be administered and disposed of in

fprovieiens]  terms of the instrument
establishing -sueh the trust, including any amendments therete,

accordance with the

made prior to the death of the testator, and regardless of

whether made before or after the execution of the will. Unless
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the will provides otherwise, an express fantire} revocation of

trust prior to the testator's death sheit invalidates the
rdovigo—or—bequess] gift.
than by

the

Any termination of the trust other

express revocation does not invalidate the gift. For

purposes of this section, the term "gift" includes an exercise of

any testamentary power of.appointment. {1965 c 145 §11.12.250.

Prior: 1959 ¢ ll6 §l1.]

Comment: This revised statute is based on both the Uniform
Probate Code and Uniform Testamentary Additions to Truat Act,
Tie reviged

statute allows "pour-overs" from the testamentary

estate to an unfunded trust. The reason for these changes is to

protect "pour-overs" when the lawyer failed to use the technique
of incorporating the

terms of a trust by incorporation by

reference. (See RCW 11.12.255.)

Changing the

phrase "trust

executed by any testator"”
clarifies the moment of execution and eliminates the signature of

the trustee as the moment of execution.

[} 11.12.255 [New Section} Incorporation by referenca. A will
may incorporate by reference any writing in existence when the
will is

executed if the will itself manifests the testator's
intent to incorporate thé writing and describes the writing

sufficiently to permit its identification. In the case of any

inconsistency between the writing and the will, the will shall

control.

sec.
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Comment: This section is intended to codify the

requirements for incorporation by reference as discussed in

paarslag v. Hawkins, 12 Wn. App. 756, 531 P.2d 1283 (1973);

except the requirement that the will itself refer to the writing
to be incorporated "as being in existence" has been omitted. The
committes felt that this requirement was vague and served little,
if any, useful purpose. Thus, incorporation by reference is

accomplished if the will shows the testator's intent to make the

incorporation and sufficiently identifies the writing to be

incorporated for purposes of identification. The statute
requires the writing to be in existence in fact at the time the
will is executed, which is consistent with Baarslag v. Hawkins.

See RCW 11.12.260 for different rules applying to incorporation

of writings dealing with tangible personal property.

7 11.12.260 [New section] Separate Writing Ildentifies Bequest

of Tangible Personalty. (1) A will may refer to a writing that

directs disposition of €hngible personal property not otherwise
specifically disposed of by the will, other than property used
in trade or business.

primarily Such a writing shall not be

effective unless: (a) an unrevoked will refers- to such writing,
(b) the writing is either in the handwriting of, or signed by,
th; testator, and {c¢) the writing describes the items and the
reciplents of the property with reasonable certainty.

(2) The writing may be written or signed before or after

the execution of the will and need not have significance apart
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from its effect upon the dispositions of property made by the
will. A writing that meets the requirements of this section
shall be given effect as if it were-actually contained in the
will itself, eéxcept, that if any person designated to receive
property in the writing dies before the testator, the pProperty
shall pass as further directed in the writing and in the absence
of any further directions, the disposition shall lapse and RCw
11.12.110 shall not apply to such lapse.

(3) The testator may make subsaquent handwritten or signed
changes to any writing. If there is an inconsistent disposition
of tangible personal Property as batween writings, the most
recent shall control.

4 (4) As used in this section "tangible personal property"
means articles of personal or household use or ornament, for
example, furniture, furnishings, automobiles, boats, airplanes,
and jewelry, as well as preciocus metal in any tangible form, for
ekample, bullion or coins. The term includes articles even if
held for investment Purposes and encompasses tangible Property
that is not real Property. The term does not include mobile
homes or intangible pProperty, for example, monsy that is norma}
currency or normal legal tender, evidences of 1ndebtedness, bank

accounts or other morfetary deposits, documents of title,

or
securities,
Comment: This section is patterned after Section 2-513 of

the Uniform Probate Code., It is designed to apply clearly,

however, to all tangible personal Property (even if held as an

APPENDIX A: 1984 TRUST ACT COMMENTS 1659

investment), except property primarily used in a trade or
business. The committee felt the statute should apply as broadly
as possible, with the exception that property primarily used in a
trade or business should require disposition by will. In spite
of changes from Section 2-513 of the Uniform Probate Code,
"tangible personal proeprty" is intended to have its usual
meaning. That is, the term does not include intangibles such as
money that is normal currency or normal legal tender, evidences
of indebtedness, bank accounts or other monetary deposits,
documents of title, or securities. The term is, however,
inteénded to include precious metals in any tangible form,
including bullion or coins.

The section applies only if a will has been made, thus
initially providing the protections of the formalities of making
a2 testamentary disposition. Like UPC Section 2-513, it does not
require that the writing be dated, although the writing must be
either in the handwriting of or signed by the testator. The
committee felt that requi;ing a writing to be dated would result
‘in many attempts to utilize the procedure not being validly
completed and that the handwriting or signature requirement was
sufficient to provide evidence of the writing's authenticity. Of
course, a writing may be dated and such a date would be evidence
of the time the writing was prepared. In any dispute over the
time at- which a writing has been prepared, the issue would be

determined in court based on all relevant evidence.
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The section also provides that if a person named tc receive
property in a writing has died before the testator, the item of
property passes under the testator's will unless an alternate
disposition is made in the writing itself. The committee felt
this result would be the one most testators would want.

Finally, the section'provides for the validity of more than
one writing, with the only limitation being that the most recent
writing shall control as to inconsistent dispositions in the

writings, but a will specifically disposing of property will

always control.

APPENDIX A: 1984 TRUST ACT COMMENTS 1661

11.16.050 Venuer—Witin—shalli-be—proyved-—and-iettens—testa—

Comment: Revoked, See RCW 11.96.030.
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Sac.

8 11.28.240 Request for special notice of proceedings in pro-
bate, At any time after the issuance of letters testamentary or

of administration or certificate of qualification upon the astate

of any decedent, any person interested in Sakd the estate as ap
heir, devisee, distributee, legatee or creditor whose claim has
been duly served and filed, or the lawyer astesmey for sueck the
heir, devisee, distributee, legatee, or creditor may serve upon
the personal representative (or—upon—she—attorney—lewrer-for—sueh
the-personal—representative) and file with the clerk of the court
wherein the administration of esuel the estate is pending, a
written request stating that he desires special notice of any or
all of the following named matters, steps or proceedings in the
administration of said the estate, to wit:

(1) Filing of petitions for sales, leases, exchanges or
mortgages of any property of the estate.

(2) Petitions for any order of solvency or for

nonintervention powers.

(3} Filing of accounts.

(4) Filing of petitions for distribution.

(5) Petitions by the personal repr¥sentative for family
allowances and homesteads.

(6) The filing of a declaration of completion.

(7) The £iling of the inventory.

(8) Notice of presentation of personal representative's
claim against the estate.

(9) Petition to continue a going business.

APPENDIX A: 1984 TRUST ACT COMMENTS 1663

(10) Petition to borrow upen the general credit of the

estate.

(1l) BPetition for judicial proceeding under chapter 11.96

(12) Petition to reopen an estate.

(13) Intent to distribute estate assets (other than

distributions in satisfaction of specific bequests or lagacies of

specific dollar amounts).

{14) Intent to pay attorney's or personal representative's

faes.

Swelr The requests shall state the post office address of
sueh the heir, devisee, distributee, legatee or creditor, or his
attornex or her lawyer, and thereafter a brief notice of the
filing of any of swel the petitions, accounts, declaration,
inventory or «claim, except petitions for sale of perishaﬁle
property, or other tangible personal property which will incur
eipense or loss by keeping, shall be addressed to sueh the heir,
devisee, distributes, le;;tae or creditor, or his or‘her atiorney-
iawyer, at the Jie—sbeved post office address stated in the

request, and deposited in the United Stataes post office, with 4he
prepaid postage ¢hereern-prepetd at least ten days before the date
of the hearing of auoh-ggg petition, account or claim or of the
proposed distribution or payment of fees; or personal service of
eueh the notices may be made on suek the heir, devisee,
distributee, legatee, or creditor, or attorney, not less than

five days before sueh time rearing, and sueh the personal
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service shall -be—equivalens—se—eush-have the same effect as
deposit in the post office, and proof of mailing or of personal
service must be filed with the clerk before the date of the

hearing of suweh the petition, account or claim or of the proposed
H-upeon—ehe-hearing—it—shrarl

eoure~that—the—said the notice

distribution or payment of fees.

V-
* 24

armoar ko the satisfaction
£t 20 O

has been regularly given, any distribution or payment of fees ang

the—eourt—~ahali—ao~find-in—ite- any order or judgment made inp

accord therewith, ard reh—-Hudg £

shall be final and

conclusive. [1965 c 145 §11.28.240. Prior: 1941 c 206 §1; 1939

c 132 §1; 1917 ¢ 156 §64; Rem. Supp. 1941 §1434.]

Comment: These changes were made to include judicial
proceedings under chapter 11.96, distributions of estate assets

(other than distributions in satisfaction of specific bequests or

legacies of specific dollar amounts), and the payment of fees

amongst the proceedings subject to the apecial notice

requirements of this section.

sec.
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9 11.36.021 Trustees.

(a) The following may serve as trustees:

(i} Any suitable persons Sver the age of eightaen

years, if not otherwise disqualified;

(ii) Any trust company reqularly organized under the

laws of this state and national banks when authorized to do so:

(iii) Any nonprofit corporation, if the articles of

incorporation or bylaws of that corporation permit the action and

the corporation is in compliance with all applicable provisions

of Title 24 RCW;

(iv) Any professjonal service corporations reqularly

organized under the laws of this state whose shareholder or

shareholders are exclusively attorneys: and

(v) Any other entity so authorized under the laws of

the state of Washington.

{b) The following are disqualified to serve as trustees:

(1) Minors, persons of unsound mind, or persons who

A4
have been convicted of any felony or a misdemeanor involving

moral turpitude;

{ii) A corporation organiced under Title 23A RCW that

is not authorized under the laws of the state Sf Washington to

act as a fiduciary.
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10 11.68.090 Powers of personal representative wndes with

nonintervention -k powers - Scope = Presumption of necessity.
Any personal representative acting under nonintervention powers
g

may mortgage, encumber, lease, sell, exchange,

ttandyy convey,

RepROY—ef——ithe-—general—credit—of—the—essaser)) and otherwise do

anything a trustee may do under Chapters 11.98, 11.100 and 11.102

RCW with regard

personal, all without an order of the court {{that)) and without

notice, approval, or confirmation, and in all other respects

administer and settle the estate of the decedent without inter-
vention of court. Any 4{oethes} party to any such transaction and

his successors in interest shall be entitled to have it
conclusively presumed that such transaction is necessary for the
administration of the decedent's estate.

Comment: This change removes any doubt as to whether the
nenintervention personal representative's fiduciary’powers are
more restrictive than the fidicuary powers of a trustee. As
changed, the nonintervention personal representative has the same

powers as a trustee in the administration of the estate.

sec.
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11 11.68.110 Declaration of completion of probate - Contents -

Filing = Form -~ Notice =~ Wa§vet of notice. If a personal repre-

sentative who has acgquired norintervention powers shaii does not

apply to the court for either of the final decrees provided for
in RCW 11.68.100 as now or hereafter amended, the personal
representative shall, when the administration of the estate has

been completed, file a declaration to that effect, which

declaration shall state as follows:
(1) The date of the decedent's death, and his residence at

the time of death, whether or not the decedent died testate or

intestate, and if testate, the date of his last will and testa-
ment and the date of the order admitting setd the will to
probate;

(2) That each creditor's claim which was justly due and
properly presented as required by law has been paid or otherwise
disposed of by agreement with the creditor, and that the amount
of state inheritance and federal estate tax due as the result of
the decedent's death has been determined, settled, angd paid;

(3) The personal representative has completed the admini-
istration of the decedent's estate without court intervention,
and the estate is ready to be closed;

(4) If the decedent died intestate, the names, addresses
(1f known), and relationship of each heir of the decedent, to-
gether with the distributive share of each satd heir; and

(5) The amount of fees paid or to be paid to each of the

following: (a) Perscnal representative or representatives, (b)
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asterney lawyer or abtermeys lawyers, (c) appraiser or’
appraisers, and (d) accpuntant or accountants; and that the
personal representative believes smid the fees to be reasonable
and does not intend to obtain court approval of the amount of
said the fees or to’ submit an estate accounting to the court for
approval.

Subject to the requirement of notice as provided in this
section, unless an heir, devisee, or legatee of a decedent sheid
petitions the court either for an order requiring the personal
representative to obtain court approval of the amount of fees
paié or to be paid to the personal representative, his-ettorneve
lawyers, appraisers, or accountants, or for an order requiring an
accounting, or both, within thirty days from the date of filing a
daeclaration of completion of probate, the personal representative

will be automatically discharged without further order of the

court and his powers will cease thirty days after the filing of
satd the declaration of completion of probate, and seid the
declaration of completion of probate shall, at said time, be the
-equivalent of the entry of a decree of distribution in accordance
with the provisions of chapter 11.76 RGW for all legal intents
and purposes.

Within five days of the date of the filing of the declara-
tion of completion, the personal representative or his attorney
shall mail a copy of s=zid the declaration of completion to each
heir, legatee, or devisee of the decedent (who has not waived

notice of said filing, in writing, filed, in the cause) together
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with a notice which shall be substantially as follows:

CAPTION NOTICE OF FILING OF
OF DECLARATION OF COMPLETION
CASE OF PROBATE

NOTICE IS HERBEBY GIVEN that the attached Declaration of

Completion of Probate was filed by the undersigned in the above-

entitled court on the day of , 19 ;

unless you shaldi file a petition in the above-entitled court
requesting the court to approve the reasonableness of seid the

fees, or for an accounting, or both, and serve a copy thereof

-upon the personal representative or his awsermey or her lawyer,

within thirty days after the date of the =aid £iling, the amount
of fees paid or to be paid will be deemed reasonable, the acts of
the personal representative will be deemed approved, and the

personal representative will be automatically discharged without

further order of the court, and the Declaration of Completion of

Probate will be final and deemed the equivalent of a Decree of
Distribution entered unde;(chapter 11.76 RCW.

If you file and serve a petition within the period speci-
fied, the undersigned will request the court to fix a time and
place for the hearing of seid your petition, and you will ba
notified of the time and place thereof, by mail, or personal

service, not less than ten days before the hearing on seid the

petition.
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Dated this day of ., 19 . ’ gac. 12 11.92.04C Duties of guardian or limited guardian in
general. It shall be the duty of the guardian or limited
guardian:

Personal Representative

1 To mak
If all heirs, devisees, and legatees of the decedent shald (1 e out and file within three months after his or
: her appointment
waive, in writing, the notice required by this section, the | PP a verified inventory of all the property of the

incompetent or disab s
personal representative sheii will be automatically discharged e sabled person which ({ehaii}} comes to his or

her possessi
without further order of the court and the declaration of 8L P sion or knowledge, including a statement of all

encumbrances,
complation of probate will become effective as a decree of liens, and other secured charges on any item;

. ) 2 To f£4il
distribution upon the date of filing thereof. In those instances (2) e annually, within thirty days after the

anniversary date of {({hie)} the quardian's or limited guardian's

where the personal representative has been required to furnish

appdintment, -
pond, and a declaration of completion sheii—hawe—peen is filed PP nt, and also within thirty days after termination of

. M‘ the N
purduant to this section, any bond furnished by the personal the appointment, a written verified account of ({his})

the adm :
representative shall be automatically discharged upon the - inistration: PROVIDED, That the court in its discretion

discharge of the personal representative. [1977 ex.s. c 234 §2s; may allow reports at intervals of up to thirty-six

1974 ex.s. c 117 §23.] months, with instruction to the guardian or limited guardian that

Comment: Amendments to this section simply clarify that the any substantial increass in income or assets or substantial

change in the incompetent's di !
ye) 2 or sabled person's condition shall

be resported within thirty days of {4euelry) the substantial

.increase or change;

personal representative is automatically discharged in 30 days if

no person cbjects to the Daclaration of Completion.

(3) Consistent with the powers granted by the court, if he
or she is a guardian or limited guardian of the person, to care
for and maintain the incompetent or disabled perscon, assert his
or her rights and best interests, and provide timely, informed
consent to necessary medical procedures, and if the incompetent
or disabled person is a minor, to see that the incompetent or

disabled person is properly trained and educated and that the
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incompetent or disabled person has the opportunity to learn a
trade, occupation, or profession. As provided in RCW 11.88.125
as now or hereafter amended, the standby guardian may provide
timely, informed consent to necessary medical procedures if thae
guardian or limited guardian cannot be located within four hours
after the need for such consent arises. The guardian or limited
guardian of the person may be required to report the condition of
his or her incompetent or disabled person te the court, at
regular intervals or otherwise as the court may direct:
PROVIDED, That no guardian, limited guardian, or standby guardian
may 4Anvoluntarily commit for mental health treatment,
observation, or evaluation an alleged incompetent or disabled
person who is, himself or herself, unable or unwilling to give
informed consent to such commitment unless the procedures for
involuntary commitment set forth in chapters 71.05 or 72.23 RCW
are followed: PROVIDED FURTHER, That nothing in this section
sKall be construed to allow a guardian, limited guardian, or
standby guardian t¢ consent to:

(a) Therapy or other procedure which induces
convulsion;

(b) Surgery solely for the purpose of psychosurgery;

(c) Amputatiof;

(d) Other psychiatric or mental health procedures
which are intrusive on the person's body integrity, physical

freedom of movement, or the rights set forth in RCW 71.05.370.

O O—
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A guardian, limited quardian, or standby guardian who
pelieves such procedures to be necessary for the proper care and
maintenance of the incompetent or disabled person shall petition
the court for an order unless the court has previously approved
(+euch)) that procedure within thirty days immediately past. The
court may make such order only after an attorney is appointed in
accordance with RCW 11.88.045, as now or hereafter amended, if
none has heretofor appeared, notice is given, and a hearing is
held in accordance with RCW 11.88.040, as now or hereafter
amended;

(4) If he or she is a guardian or limited guardian of the
astate, to protect and preserve it, to apply it Ss provided in
this chapter, to account for it faithfully, to perform all of the
duties required ({of—him)}} by law, and at the termination of the
guardianship or limited guardianship, to deliver the assets of
the incompetent or disabled person to the persons entitled
thereto. Except as providgd to the contrary herein, the court
may authorize a guardian or limited guardian to do anything that
a trustes can do under the provisions of RCW ({36-99-976%)
11.98.070 for a period not exceeding one year from the date of
the order or for a period corresponding to the interval in which
the guardian'sAor limited guardian's report is required to be
filed by the court pursuant to subsection (2) of this section,
whichever period is longer;

(5) To invest and reinvest the property of the incompetent

or disabled person in accordance with the rules applicable to
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investment of trust estatas by trustees as provided in chapter
3624y 11.100 RCW, except that:

(a) No investments shall be- made without prior order
of the court in any property other than unconditional interest
bearing obligations of this state or of the United States and in
obligations the interest and principal of which are
unconditionally guaranteed by the United States, and in share
accounts or deposits which are insured by an agency of the United
States government. Such prior order of the court may authorize
specific investments, or, in the discretion of the court, may
authbrize the quardian or limited guardian during a periocd not
exceeding one year following the date of the order or for a
period corresponding to the interval in which the guardian's or
limited guardian's report is required to be filed by the court
pursuant to subsection (2) of this section, whichever period is
longer, to invest and reinvest as provided in chapter ({3024}
1I.100 RCW without further order of the court;

(b) If it is for the best interests of the incompetent
or disabled person that a specific property be used by the
incompetent or disabled person rather than sold and the proceeds
invested, the court may so order:

(6) To apply to the court for an order authorizing any
disbursement on behalf of the incompetent or disabled person:
PROVIDED, HOWEVER, That the guardian or limited guardian of the
astate, or the person, department, bureau, agency, or charitable

organization having the care and custody of an incompetent or
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disabled person, may apply to the court for an order directing
the guardian or limited gugrdian of the estate to pay to the
person, department, bureau, agency, or charitable organization
having the care and custody of an incompetent or disabled person,
or if the guardian or limited guardian of the estate has the care
and custody of the incompetent or disabled person, directing the
guardian or limited guardian of the estate to apply an amount
weekly, monthly, quarterly, semi-annually, or annually, as the
court may direct, to be expended in the care, maintenance, and
education of the incompetent or disabled person and of his or her
dependents. In proper cases, the court may order payment of
amounts directly to the incompetent or disabled person for his or
her maintenance or incidental expenses. The amounts authorized
under this section may be decreased or increased from time to
time by direction of the court. If payments are made to anothar
under {({eweh}} an order of the court, the guardian or limited
guardian of the estate isrnot bound to see to the application
thereof. (

Comment: revised by Code revisor's offics.
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Sec.

13 11.92.140 Gifts from Guardianship Funds. The court, upon

the petition of a guardian of the estate of an incompetent or

disabled person (collectively hereaftar referred to in this

section as "incompetent"), other than the gquardian of a minor,

and after such notice as the court directs and other notice to

all persons interested as required by Chapter 11.96 RCW, may

authorize the gquardian to take any action, or to apply funds not

required for the 1ncogpetent's own maintenance and support, in

any fashion the court approves as being in keeping with the

incompetent's wishes so far as they can be ascertained and as

designed to minimize inscfar as possible current or prospective

state or federal income and estate taxes, and to provide for

gifts to such charities, relatives and friends as would be likely

recipients of donations from the incompetent.

The action or application of funds may include but shall not

be limited to the making of gifts, to the convevance or relesase

of the incompetent's contingent and expectant interests in

property including marital property rights and any right of

survivorship incident to joint tenancy or tenancy by the

entirety, to the exercise or release of the incompetent's powers

as donee of a power of appointment, the making of contracts, the

creation of revocable or irrevocable trusts of property of the

incompetent's estate which may extend beyond the incompetent's

disability er life, the exercise of options of the incompetent %o

purchase securities or other property, the exercise of the

incompetent's right to elect options and to change beneficiaries
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under insurance and annuity policies, and the surrendering of

policies for their cash value, the exercise of the incompetent's

right to any elective share in the estate of the incompetent's

deceased spouse, and the renunciation or disclaimer of any

interest acquired by testate or intestate succession or by

inter~vivos transfer.

The quardian in the petition shall brieflvy ocutline the

action or application of funds for which approval is sought, the

results expected to be accomplished thereby and the tax savings

expected to accrue, The proposed action or application of funds

may dnclude gifts of the incompetent's personal or real property,

Gifts may be for the benefit of prospective legatees, devisees or

heirs apparent of the incompetent or may be made to individuals

or charities in which the incompetent is believed to have an

interest. Gifts may or may not, in the discretion of the court,

be treated as advancements to donees who would cotherwise inherit

property from the incompetent under the incompetent's will or

under the laws of descent and distribution. The guardian shall

also indicate in the petition that any planned disposition is

consistent with the intentions of the ingompetent insofar as thay

can be ascertained, and if the incompetent's imtentions cannot be

ascertained, the incompetent will be presumed to favor reduction

in the incidence of the various forms of taxation and the partial

distribution of the incompetent's estate as provided in this

section. The guardian shall not, however, be required tec include
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as a beneficiary any person whom there is reason to believe would

ba excluded by the incompetent.

No quardian may be required to file a petition as provided

in this section, and a failure or refusal to so petition the

court does not constitute a breach of the guardi}n's fiduciary

duties.
Comment: This statute is modeled after a 1982 Rhode Island
statute. ~Similar, but less specific authority for making giftas

from incompetent's estates is found in Section 5-408 of the

Uniform Probate Code. At this time, 32 states have either
adopted the Uniform Probate Code or have statutes which specifi-
cally authorize gifts from guardianships for reascns other than
support. Adding to these states the number of states which have
adopted the doctrine of substituted judgment in their common law
clearly shows that the doctrine of substituted judgment is the
majority rule in the United States today.

14 11.92.150 Request for special notice of proceedings. At
any time after the issuance of letters of guardianship in the
estate of any incompetent or disabled- person, any person inter-
ested in eeied the estate, or in sueh the incompetent or disabled
person, or any relatite of aweh the incompetent or disabled
person, or any authorized representative of any agency, bureau,
or department of the United States government from or through
which any compensation, insurance, pension or other benefit is

being paid, or is payable, may serve upon suwehr the guardian or
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limited guardian, and file with the clerk of the court in which
wherein the administration of sweir the guardianship or limited
guardianship estate is pending, a written request stating that
spaecial notice is desired of any or all of the following matters,
steps or proceedings in the administration of such estatae:

(1) Filing of petition for sales, exchanges, leases, morte
gages, or grants of easements, licenses or similar interests in
any property of the estate.

(2) Filing of all intermediate or final accountings or

accountings of any nature whatsoever.

(3) Petitions by the guardian or limited guardian for
family allowances or allowances for the incompetent or disabled
person or any other allowance of every nature from the funds of
the estate.
(4) Petition for the investment of the funds of the estate.
(5) Petition to terminate guardianship or limited guardian-
ship or petition for adjudication of competency.

(6) Petition for j&dicial proceedings under chapter 11.96

RCW.
fiiotd
Suclhr The request for special written notice shall designate
the name, address and post office address of the person upon whom
suwelr the notice is to be served and no service shall be required
under this section and RCW 11.96.160 as now or hereafter amended
than

other in accordance with edeh the designation unless and

until a new designation shall have been made.
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When any account, petition, or proceeding is filed in sweh | CHAPTER 11.93
the estate of which special written notice is requested as—herein UNIFORM GIFTS TO MINORS ACT
previded; the court shall fix a time for hearing thereon which i 11.93.010 Definitions
shall allow at least ten days for service of sueh the notice 11.93.020 Manner of making gift
before sweh the hearing; and notice of eweh the hearing shall be 11.93.030 Effects of gift
served upon the person designated in such written request at 11.93.040 Duties and powars of custodians
least ten days before the date fixed for sueh the hearing. The 11.93.050 Custodian's expenses, compensation, bond, and
service may be made by leaving a copy with the person designated, liabilities
or his or her authorized representative, or by mailing through 11.93.060 Exemption of third persons from liability
the United States mail, with postage prepaid to the person and 11.93.070 Resignation, death, or removal of custodian --
place designated. [1975 1lst ex.s. ¢ 96, §30; 1969 c 18 §1; 1965

Bond -~ Appointment of successor custodian
¢ 145 §11.92.150. Prior: 1925 ex.s. ¢ 104 §1; RRS §1586-1. ]

11.93.080 Accounting by custodian
Comment: This is a housekeeping change to include judicial 11.93.900 Short title
proceedings under chapter 11.96 in the list of requested notices. 11.93.910 Construction -~ 1959 ¢ 202
11.93.911 Construction -- 1967 ex.s. ¢ 88
11.93.912 Construction ~-- 1984

11.93.920 Severability -- 1959 ¢ 202

7
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Sec. 16 11.93.010 Definitions. 1In this chapter, unless the contaxt
otherwise requires:

trfn—tadutti—io—a—person-—who—has—attainad
Lhre—age—of-0ighteen—Yearse

Comment: - This change is designed to make gifts to minors
under Washington law parallel to federal tax law.

(1) A "bank" is a bank, trust company, national banking
association, or mutual savings bank.

(2) A "broker" is a person lawfully engaged in the business
of effecting transactions in securities for the account of
others. The term includes a bank which effects such transac-
tions. The term also includes a person lawfully engaged in
buying and selling securities for his or her own account, through
a broker or otherwise, as a part of a regular business.

(3) "Court" means the superior courts of the state of
Washington.

(4) The "custodial property" includes:

(a) Any property transferred to Ati-seawrttiens —life

i 14 e .
osurance—poiIrores; annueTty cTtracts

and-money—under—the
-supervisten—es the same custodian for the same minor as a
consequence of -a gift or gifts made to the mihor in a manner
prescribed in this chapter.

(b) the income from the custodial property; and

(¢} the proceeds, immediatg and remote, from the sale,

exchange, conversion, investment, reinvestment, surrendar or
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other disposition of such custodial property. -securisies,—meney,
+tfe—insurance-polictes —annuity—contracto-and—ineome,

v

(5) A T"custodian" is a person"who is aighteen years or

older and is so designated as custodian in a manner prescribed in
this chapter; the term includes a successor custodian.

Comment: This change allows a person eighteen or older to
be a custedian, even though the new changes to RCW 11.93.040(4)
require the custodianship to continue to age twenty-one.

(6) A "financial institution" is a bank, a federal savings
and loan association, a savings institution chartered and super-
vised as a savings and loan or similar institution under faederal
law or the laws of a state or a federal credit union or credit
union chartered and supervised under the laws of a state; and
"insured financial institution" is one, deposits (including a
savings, share, certificate or deposit account) in which are, in
whole or in part, insured by the federal deposit insurance corpo-
ration, or by the federal savings and loan insurance corporation,
or by a deposit insurancerfund approved by this state.

(7) A "guardian" of a minor means the general guardian,
guardian, tutor or curator of the minor's s property, or estate
aélointed or gqualified by a court of this state or ancther state.

(8) An "issuer" is a person who places or authorizes the
placing of his or her name on a security (other than as a
transfer agent) to evidence that it represents a share,
participation or other interest in his or her property or in an

enterprise or to evidence his or her duty or undertaking to
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perform an obligation evidenced by the security, or who becomas
responsible for or in place of any such person.
(9) A "legal representative" of a person is his or her

personal representative, executor or the administrator, general

guardian, guardian, committee, conservator, tutor or curator of
his or her property or estate.

Comment: "Personal representative" was added to parallel
RCW 11.02.005(1).

(10) A "life insurance policy or annuity contract” means a
life insurance policy or annuity contract issued by an insurance
company authorized to do business in this state on the life of a
minor to whom a gift of the policy or contract is made in the
manner prescribed in this chapter or on the life of a member of
the minor's family.

(11) A "member" of a "minor's family" means any of the
minor's parents, grandparents, brothers, sisters, uncles and
aunts, whether of the whole blood or the half blood, or by or
through legal adoption, a step parent or person who has raised a

.¢hild without the formality of a guardianship or a close family

friend.

Comment: This change is to increase the tlass of permitted

successor custodiams under RCW 11.93.020.

(12) A "minor" is a person who has not attained the age of

-eighteen twenty-one years.
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Comment: This change is designed to make gifts to minors
under Washington law parallel to federal tax law.

(13) A "security" includes any note, stock, treasury stock,
pond, debenture, evidence of indebtedness, certificate of inter-
est or participation in an oil, gas or mining titlalor lease or
in payments out of production under such a title or lease, any

interest in a general or limited partnership, collateral trust

certificate, transferable share, voting trust certificate, or, in
general, any interest or instrument commonly known as a security,
or any certificate of interest or participation in, any temporary
or interim certificate, receipt or certificate of deposit for, or
any warrant or right to subscribe to or purchase, any of the
foregoing. The term does not include a security of which the
donor is the issuer. A security is in "registered form" when it
specifies a person entitled to it or to the rights it evidences
and its transfer may be registered upon books maintained for that
purpose by or on behalf of the issuer.

Comment: The additional language in this section specifies
that partnership interests may be the subject of gifts to minors
under this chapter.

(14) A "transfer agent" is a person who acts as authenti~
cating trustee, transfer agent, registrar or other agent for an
issuer in the registration of transfers of its securities or in
the issue of new securities or in the cancellation of surrenderead

securities.
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(15) A "trust company" is a bank or corporation organizaed

under the laws of the State of Washington which is authorized to

engage in trust business.

(16) A "real property interest” includes any note, morte-
gage, contract to purchase or sell real proparty, option to
purchase or to sell real property, deed evidencing any title to
or interest in real property, or, in general, any interest or
instrument commonly recognized as evidencing or purporting to
evidence an interest in real property, however minimal. The term
does not include a "security" within the definition set forth in
subdection (12).

Comment: Formerly RCW 21.25.010(12).

Severability -~ 1971 ex.s. ¢ 292; See note following RCW
26.28.010.

Effective date -~ 1967 ex.s. ¢ 88; "The effective date of

this 1967 act is July 1, 1967." [1967 ex.s. c 88 §20.] This

applies 21.24.060, 21.24.070,

to RCW 21.24.010-21.24.040,
21.24.091 and 21f25.010-21.25.900.
Severabllity -- 1967 ex.s. c 88; See RCW 21.24.900.

Comment: This chapter was formerly RCW Chapter 21.24 Uni-

form Gifts to Minors Act and RCW Chapter 21.25-Gifts of Realty to
Minors Act. The latter chapter {RCW Chapter 21.25) has been
eliminated as unnecessary and now RCW 11.93 provides for gifts of
perscnal property and real property to a minor. The age of
majority for RCW 11.93 has been returned to twenty-one to paral-

lel federal tax law.

zec.
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17 11.93.020 Manner of Making Gift. (1) Am aduit- person who

is eighteen years or older may, outright or by a trust agresement
or her lifetime or by will 4festamentary—
-dispeeitienys make or provide for a gift of tangible or intangible

personal property, including securitigs, money, life insurance

executed during his

policies, annuity real property interests o

BOCUFILY-OF-—MOROY G Fr—a—Life—insurance—poliay-or—annuisy—contrass

oF—MOReY- to a person who is a minor on the date of the gift or

contracts, or

distribution:
(a) 1If the subject of the gift is a security in regis-
tered form, by registering it in the name of the donor, another

adult person who is eighteen vears or older or a trust company,

followed, in substance, by the words: "as custodian for (name of
minor) under the Washington Uniform Gifts to Minors Act,"

(b) If the subject of the gift is a security not in
régistered form, by delivering it to an wdult person wheo is

eighteen years or older other than the donor or a trust company,

accompanied by a stateméﬁt of gift in the following form, in
substance, signed by the donor and the person designated as
custodian:

"GIFTS UNDER THE WASHINGTON UNIFORM GIFTS TO MINORS ACT

I, (name of donor) hereby deliver to (name of custodian) as
custodian for (name of minor) under the Washington Uniform Gifts
to Minors Act, the following security(ies? property: (Insert an

appropriate description of the tangible or intangible property
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eecurity-—or—seeuripgies-delivered sufficient to identify it or
them).
Dated:

(Signature of donor)
(Name of custodian) hereby acknowledges receipt of the above
described securityiesn) property as custodian for the above minor

under the Washington Uniform Gifts to Minors Act.

Dated:

(Signature of custodian)

{c}) If the subject of the gift is money, by paying or
delivering it to a broker or domestic financial institution for
credit to an account in the name of the donor, another eduis.

person who i3 eighteen vears or older or a trust company,

followed, in substance, by the words: "as custodian for (name of
minor) under the Washington Uniform Gifts to Minors Act."

(d) If the subject of the gift is a real property interest,

and constitutes a recordable interest or charge in or against

real property in the records of the county auditor or recorder,

.

by registering it in the name of the donor, another person who is

eighteen years or older or a trust company, followed, in

substance, by the words: "as custodian for ‘{name of minor) under

the Washington Uniform Gifts to Minors Act."

Comment: Formerly RCW 21.25.020.

(e) If the subject of the gift is a life insurance
policy or annuity contract, by causing the ownership of the

policy or contract to be registered with the issuing insurance
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company in the name of the donor, another adult person who is

eighteen vears or older, or a trust company, followed, in

substance, by the words: "as custodian for (name of minor) under
the Washington Uniform Gifts to Minors Act.”

(£f) If the gift is by will or as a distribution pur~

suant to a trust agreement, by the legal representative or

trustee delivering the subject of the gift to the person, who is

eighteen vyears or older, or a trust company designated by the

decedent or settlor to serve as custodian for the minor under the

Washington Uniform Gifts to Minors Act or similar Uniform Act of

the domicile of the designated custodian and causing the subject

of‘ such gift to be registered in the name of that custodian,

followed, in substance, by the words: "as custodian for (name of

minor) under the Washington (or, alternatively, state of the

custodian's domicile) Uniform Gifts to Minor's Act."” If the

decedent or settlor fails to designate a specific custodian or if

the designated custodian dies or is unable or unwilling to serve,

the legal representative’ with the approval of the tourt having

‘jurisdiction over the decedent's estate, or the trustee may

designate a member of the minor's family, yho is eighteen years

or older, a duardian of the minor, or a trust company as

custodian. The legal representative or trustee may designate

himself or herself as custodian, provided he or she falls within

the class of persons or entities described in the foregoing

sentence. The receipt of the custodian shall constitute a

sufficient release and discharge of further accountability by the
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legal representative or trustee for the gift and acceptance of

the custodianship by the custodian.

Comment: This section confirms that a decedent or settlor
has the right to direct distribution of property in a will or
trust to a minor in the form of a gift under this chapter.

{2) Each gift made in a manner prescribed in subsection (L
may be made to only one minor and only one person may be a
custodian.

(3) A d%nor who makes a gift to a minor in a manner pre-
scribed in subsection (1) shall promptly do all things within his
or her power to put the subject of the gift in the possession and
control of the custodian, but neither the donor's failure to
comply with this subsection, nor his or her designation of an
ineligible person as custodian, nor renunciation by the person
designated as custodian affects the consummation of the gift.

(4) The legal representative of an estate to whom a

certificate of qualification, or letters testamentary or of

administration are issued may, with the approval of the court

having jurisdiction over the decedent's estate, or the trustee of

a_trust of which a minor is a distributes or beneficiary may pay

or transfer to a custodian for the minor under this Act or a

similar Uniform Act of the jurisdiction in which the minor may be

domiciled, in the form and manner prescribed in paragraphs (a)

through (e) of subsection (l) or comparable provisions of the

Uniform Act of the other jurisdiction, any money, security or

other property qualifying for custodial gifts which is
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distributable to the minor. The legal representative or truatee

may make distribution in this manner if the legal representative

or the trustee deems it to be in the best interests of the minor,

except where the decedent, settlor or court authorizing tha

distribution has expressly directed that distribution of the

property due such minor shall not be made in the manner provided

for in this subsection. The legal representative, with the

approval of the court having jurisdiction over the decedent's

estate, or the trustee shall designate a member of the minor's

family, who is eighteen vyears or older, a gquardian of the minor,

or & trust company as custodian. The legal representative or

trustee may designate himself or herself as custodian, provided

he or she falls within the class of persons or entities described

in the prior sentence. The provisions of this Chapter shall

govern the custodianship in the same manner as though tha legal

representative or trustee were the donor. The receipt of the

cUstodian shall constitute a sufficient release of the transferor

and discharge of further accountability by the ,legal

representative or trustee for the property distributed and

acceptance of the custodianship by the-cystodian.

Comment: This section gives a personalArepresentative or
trustee the right to diréét distribution of property due a minor
in the form of a gift under this chapter, even if the controlling
instrument does not expressly so empower the personal representa-

tive or trustee.
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(5) Only property that could be the subject of a lifetime

gift pursuant to this Chapter may be distributed under

subsections (1)(f) and (4) of this section.
(6) This

section is applicable to gifts made befora or

after the effective date of this 1984 Act and regardlass of

whether the persons who made the gifts are alive on that dates.

Comment: Formerly RCW 21.24.020.

18 11.93,030 Effect of gift. (1) A gift made in a manner
prescribed in this chapter is irrevocable and conveys to the
minér indefeasibly vested legal title to the security, real
property, life insurance policy, annuity contract or money given,
but no guardian of the minor has any right, power, duty or
authority with respect to the custodial property except as pro-
vided in this chapter.

Comment: To add real estate from former RCW Chapter 21.25,

(2) By making a gift in a manner prescribed in this chap~
ter, the donor incorporates in hie the gift all the provisions of
,this chapter and grantsz to the custodian, and to any issuer,
transfer agent, bank, financial institution, life insurance
company, broker .or third person dealing with a-person designated
as custodian, the respedtive powers, rights and immunities Pro=~
vided in this chapter. {1967 ex.s.

c 88 §3; 1959 c 202 §3.]

Comment: Formerly RCW 21.24.030.

Sec-
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19 11.93.040 Duties and powers of custodian. (1) The custodian
shall collect, hold, manage, invest and reinvest the custodial
property.

(2) The custodian shall pay over to the minor for expendi-
ture by the minor f#m, or expend for the minor's benefit, so much
of or all the custodial property as the custodian deems advisable
for the support, maintenance, education and benefit of the minor

in the manner, at the time or times, and to the extent that the
custodian in his or her discretion deems suitable and proper,
with or without court order, with or without regard to the duty
of himself or herself or of any other person to support the minor
or his or her ability to do so, and with or without regard to any
other income or property of the minor which may be applicable or
available for any such purpecse.

(3) The court, on the petition of a parent or guardian of
the minor or of the minor, if ke the minor has attained the age
of fourteen years, may order the custodian to pay over to the
minor for expenditure by Wim the minor or to expend so much of or
all the custodial property as is necessary for the minor's
support, maintenance or education.

{4) To the extent that the custocdial property is not so
expended, the custodian shall deliver or pay it over to the minor
on his attaining the age of eighteen twenty-one years, or, if the
minor dies before attaining the age of eighteem twenty-cne years,
#e shall thereupon deliver or pay it over to the estate of the

minor.
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Comment: This provision is changed to twenty-one years to
parallel federal tax law.

(5) The custodian, notwithstanding statutes restricting
investments by fiduciaries, shall invest and reinvest the custo-
dial property as would a prudent person man of discretion and
intelligence who is seeking a reasonable income and the
preservation of his capital, except that he or she may, in his or
her discretion and without liability to the minor or his or her
estate, -retain a security given to the minor in a manner
prescribed in this chapter or hold money so given in an account
in a financial institution to which it was paid or delivered by
the donor.

(6) The custodian may sell, exchange, convert, surrender or
otherwise dispose of custodial property in the manner, at the

" time or times, for the price or prices and upon the terms he
deems advisable. The custodian #He may vote in person or by
general or limited proxy a security which is custodial property,
#ie The custodian may consent, directly or through a committee or
other agent, to the reorqanization; consolidation, merger,
dissolution or liquidation of an issuer, a security which is
custodial property, and to the sale, lease, pledge or mortgage of
any property by or t¢. such an issuer, and to any other action by

such an issuer. #e The custodian may execute and deliver any and

all instruments in writing which ee- the custodian deems advisable

to carry out any -ef-his power as custodian.
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(7) The custodian shall register each security which is
custodial property and in registered form in the name of the
custodian, followed, in substance, by ‘'the words: "as custodian
for (name of minor) under the Washington Uniform Gifts to Minors
Act." The custodian shall hold all money which is custodial
property in an account with a broker or in an insuread financial
institution in the name of the custodian, followed, in substance,
by the words: "as custodian for (name of minor) under the
Washington Uniform Gifts to Minors Act." The custodian shall
keep all other custodial property separate and distinct from hie

the custodian's own property in a manner to identify it clearly

as custoedial property.

(8) The custodian shall keep records of all transactions
with respect to the custodial property and make them available
for inspection at reasonable intervals by a parent or legal
representative of the minor or by the minor, if e the minor has
attained the age of fourteen years.

(9) A custodian hasj with respect to the custodial prop=-
erty, in addition to the rights and powers provided in this
chapter, all the rights and powers which.a guardian has with
respect to property not held as custodial property, and all the

rights and powers of a trustee under RCW 11.98.070.

(10) 1If the subject of the gift is a life insurance policy
or annuity contract, the custodian:
(a) in Bhie the capacity as custodian, has all the

incidents of ownership in the policy or contract to the same
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extent as 1if Jwe the custodian were the owner, except that the
designated beneficiary of any policy or contract on the life of
shall be

the mnminor the minor's estate and the designated

beneficiary of any policy or contract on the life of a person
other than the minor shall be the custodian as custodian for the
minor for whom he the custodian is acting; and

(b) may pay premiums on the policy or contract out of

the custodial property. (1971 ex.s. c 292 §31; 1967 ex.s. c 88
§4; 1959 c 202 §4.}

Severability -~ 1971 ex.s. ¢ 292: See note following RCW
26.28.010.

Comment: Formerly RCW 21.24.040. This change gives the

custodian the powers of a trustee under new RCW 11.98.070 and
thus, among other things, clarifies that the custodian can borroy
and receive interest free loans.
20 11.93.050 Custodian's expenses, compensation, bond, and
liabilities.

(1) A custodian is entitled to reimbursement from
the custodial property for hie reasonable expenses incurred in
the performance of ir¢s custodial duties.

(2) A custodian may act without compensation for ais serv-
ices.

(3) Unless he or she is a donor, a custodian may receiva
frem the custodial property reasonable compensation for his or
her services determined by one of the following standards in the

order stated:

Sec.
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(a) A direction by the donor when the gift is made;
(b) An order of the court.

(4) Except as otherwise provided in this chapter, a custo-
dian shall not be required to give a bond for the performance of
his or her duties.

(5) A custodian not compensated for -nts services is not
liable for losses to the custodial property unless they result
from #de bad faith, intentional wrongdoing or gross negligence or
from #te failure to maintain the standard of prudence in invest-
ing the custodial property provided in this chapter.
§5.1

{1959 c 202

Comment: Formerly RCW 21.24.030.

21 11.93.060 Exemption of third persons from liability. No
issuer, transfer agent, bank, life insurance company, broker or
other person or financial institution acting on the instructions
of or otherwise dealing with any person purporting to act as a
donor or in the capacity ;f a custodian is responsible for dater-
mining whether the person designated as custodian by the pur-
ported donor or by the custodian or purporting to act as a custo-
dian has been duly designated or whether any purchase, sale or
transfar to or by or any other act of any person purporting to
act in the capacity of custodian in accordance with or authorized
by this chapter, or is obliged to inguire into the validity or
propriety under this chapter of any instrument of instructions

executed or given by a person purporting to act as a donor or in
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the capacity of a custodian, or is bound to see to the applica-
tion by any person purporting te act in the capacity of a custo-
dian of any money or other property paid or delivered to i the
custodian. No issuer, transfer agent, bank, life insurance
company, broker or other person or financial institution acting
on any instrument of designation of a successor custodian,
exacuted as provided in subsection (1) of RCW 11.93.070, as now
or hereafter amended, by a minor to whom a gift has been made in
a manner prescribed in this chapter, and who has attained the age
of fourteen years, is responsible for determining whether the
person designated by the minor as successor custodian has been
duly designated, or is obliged to inquire into the validity or
propriety under this chapter of the instrument of designation.
{1967 ex.s. c 88 §5; 1959 c 202 §6.]

Comment: Formerly RCW 21.24.060.

22 11.93.070 Resignation, death, or removal of custodian «=-
Bond -- Appointment of successor custodian. (1) bqu aredute

member of the minor's family who is eighteen vears or older, a

guardian of the minor or a trust company is eligible to become
successor custodian. A custodian may designate his a successor
by executing and datirg an instrument of designation before a
subscribing witness other than the successor; the instrument of
dasignation may but need not contain the resignation of the

custodian. If the custodian does not so designate fde- a
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successor before he the custodian dies or becomes legally inca-
pacitated, and the minor has attained the age of fourteen years,
the minor may designate a successor custodian by executing an
instrument of designation before a subscribing witness other than
the successor. A successor custodian has all the rights, powers,
duties and imminities of a custodian designated in a manner
prescribed by this chapter.

(2) The designation of a successor custodian as provided in
subsection (l) takes effect as to each item of the custodial
property when the custodian resigns, dies or becomes legally
incapacitated and the custodian or his or her legal
representative:

(a) causes the item if it is a security in registered
form or a life insurance policy or annuity contract, to be reg-
istered, with the issuing insurance company in the case of a life
insurance policy or annuity contract, in the name of the succes~
sér custodian followed, in substance, by the words: "as custo-
dian for (name of minor) dﬁder the Washington Uniform Gifts to
Minors Act"; and

(b) delivers or causes to be delivered to the succes-
sor custodian any other item of the custodial property, together
with the instrument of designation of the successor custodian or
a2 true copy thereof and any additional instruments required for

the tranafer thereof to the successor custodian,
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(3} A custodian who executes an instrument of designation
of #ie a successor containing the custodian's resignation as pro.
vided in subsection (1) shall promptly do all things within hias
or _her power to put each item of the custodial property in the
possession and control of the successor custedian named in the
instrument. The legal representative of a custodian who dies or
becomes legally incapacitated shall promptly do all things withip
his or her power tec put each item of the custodial property in
the possession and control of the successor custodian named in ap
instrument of designation executed as provided in subsection (1)
by fhe custodian or, if none, by the minor if he the ﬁinor has no
guardian and has attained the age of fourteen years, or in the
possession and control of the guardian of the minor if -he the
minor has a guardian. If the custodian has executad as provided

in subsection (1) more than one instrument of designation, e

the custodian's legal representative shall treat the instrument

dated on an earlier date as having been revoked by the instrument
dated on a later date.

(4¢) 1If a person designated as custodian or as successor
custodian by the custodian as provided in subsection (1) is not
eligible, dies or becomes legally incapacitated before the minor
attains the age of eighreen twenty-one years and if the minor has
a guardian, the guardian of the minor shall be successor
custodian. If the minor has no guardian and if no successor

custodian who is eligible and has not died or become legally

incapacitated has been designated as provided in subsection (1),

Sec.

APPENDIX A: 1984 TRUST ACT COMMENTS 1701

a donor, his or her legal representative, the legal
representative of the custodian or an adult member of the minor's
family may petition the court for the designation of a succeassor
custodian.

(5) A donor, the legal representative of a aonor, a succes-
sor custodian,, am—edwis member of the minor's family who is
eighteen years or older, a guardian of the minor or the minor, if
+#e the minor has attained the age of fourteen Years, may petition
the court that, for cause shown in the petition, the custodian be
removed and a successor custodian be designated or, in the
alternative, that the custodian be required to give bond for the
performance of his or her duties,

(6) Upon the filing of a petition as provided in this
section, the court shall grant an order, directed to the persons
and returnable on such notice as the court may require, to show
cause why the relief prayed for in the petition should not be
granted and, in due course, grant such relief as the court finds
to be in the best intere;ts of the minor. ({1971 ex.s. ¢ 292
§32; 1967 ex.s. c 88 §6; 1959 c 202 §7.]

Severabjility -~ 1971 ex.s. c 292: See note following RCW
26.28.010.

Formerly RCW 21.24.070.

Comment:

23 11.93.080 Accounting by custodian. (1) The minor, if he

the minor has attained the age of fourteen years, or the lagal

representative of the minor, ar—adult member of the minor's
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family who is eighteen years or older, or a donor or his or her
legal representative may petition the court for an
accounting by the custodian or his legal representative.

(2)

may require or permit the custodian or his or_ her legal

The court, in a proceeding under this chapter or others
wise,
representative to account’and, if the custodian is removed, ahall
so require and order delivery of all custodial property to the

successor custodian and the execution of all instruments required
for the transfer thereof. (1959 c 202 §8.]}

Comment: Formerly RCW 21.24.080.

24 11.93.900 Short title. This chapter may be cited as the

"Washington Uniform Gifts to Minors Act." (1959 c 202 §l0.]
Comment: Formerly RCW 21.24.100.

24 11.93.910 Construction ~- 1959 ¢ 202. (1) This chapter
shall ba so construed as to effectuate its general.purpose to
make uniform the law of those states which enact it.

(2)

exclusive method for making gifts to minors.

This chapter shall not be construed as providing an
{1959 ¢ 202 §9.]

Comment: Formerly RCW 21.24.090.

24 11.93.911 Construction -- 1967 ex.s. ¢ 88. The provisions
of chapter 202, Laws of 1959 hereby amended as hereby amended
shall be construed as a continuation of chapter 202, Laws of 1959

hereby amended according to the language employed and not as a

Sec.
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new enactment. This amendment of chapter 202, Laws of 1959

hereby amended does not affect gifts made in the manner pre=-
scribed therein nor the powers, duties”or immunities conferred by
gifts in such manner upon custodians and persons dealing with
custodians. The provisions of chapter 202, Laws of 1959 hereby
amended as hereby amended henceforth apply, however, to all gifts
made in a manner and form prescribed in chapter 202, Laws of 1959
hereby amended except insofar as such application umpairs con-
stitutionally vested rights. [1967 ex.s. c 88 §7.]

Comment: Formerly RCW 21.24.091.

25 11.93.912 Construction =~ 1984. All custeodianships

established prior to the effective date of these 1984 amendments
which have not been fully distributed as of such date shall not
terminate upon the minor attaining the age of eightaen (18), but
shall

such custodianships remain operative until the minor

reaches the age of twenty-one (21) or sooner dies, except that,

.

as to any custodianship established after August 9,-1971, but
before the date of this 1984 act, a minor shall have the right
after attaining the age of eighteen (I8} to demand delivery of

all or any portion of the custodianghip property.

24 11.93.920 Severability - 1959 ¢ 202. If any provision of
this chapter or the application thereof to any person or
circumstances is held invalid, the invalidity shall not affect

other provisions or applications of the chapter which can be
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given effect without the invalid provision or applicatioen, and to
this end the provisions of this chapter are severable. [1959 ¢

202 §11.}.
Comment: Formerly RCW 11.93.920.

All of RCW 21.25 is repealed,

Comment: The amendment to RCW 2).24 allowing gifts of real
astate eliminate the necessity of a separate section on gifts of

realty to minors.

O

11.94.
11.94.

11.94.
11.94.
11.94.
11.94.
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26 11.94.010 Designation -~ Authority ~ Effect of acts done -
appointment of guardian, effect - Accounting. Whenever a prine.
cipal designates another hie the attdrney in fact or agent by a
power of attorney in writing and the writing contains the words
"This power of attorney shall not be affected by disability of

the principal,” or "This power of attorney shall become effective
upon the disability of the principal,” or similar words showing
the intent of the principal that the authority conferred shall be
exercisable ﬁotwithstandinq his the principal's disability, the
authority of the attorney in fact or agent is exercisable by-him
power on behalf

as ’brovided in the of the principal

notwithstanding later disability or incapacity of the principal
at law or later uncertainty as to whether the principal is dead
or alive. All acts done by the attorney in fact or agent

pursuant to the power during any period of disability or

incompetence or uncertainty as to whether the principal is dead
or alive have the same effect and inure to the benefit of and
bind the principal or hie the principal's guardian’or heirs,
devisees and personal representatives as if the principal were

alive, competent and not disabled. A principal may nominate, by

a durable power of attorney, the gquardian or limited guardian of

hig or her estate or person for consideration by the court if

protective proceedings for the principal's person or sstate are

thereafter commenced. The court shall make its appointment in

accordance with the principal's most recent nomination in a

durable power of attorney except for good cause or

Sec.
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disqualification,

principal, the attorney in fact or agent, during the continuance

If a guardian thereafter is appointed for the

of the appointment, shall account to the guardian rather than the

principal. The guardian hds the same power the principal would

have had if ke the principal were not disabled or incompetent, to
revoke,

suspend or terminate all or any part of the power of

attorney or agency. [1974 ex.s. ¢ 117 §52.)

Comment: The added material comes from the Uniform Durable

Power of Attorney Act (§3(b)), and allows the principal to
designate his guardian in advance and thus allows the guardian to

be ‘the same person as the attorney-in-fact. The court is

directed to follow the nomination except for good cause or
disqualification of the nominee. A similar change has been made

to RCW 11.88.010.

27 11.94.020 Effect of death, disability or incompetence of

principal - Acts without knowledge. (1) The death, disability,

or incompetence of any principal who has executed a power of
T -

attorney in writing other than a power as described by RCW

11.94.010,

does not revoke or terminate the agancy as to the

attorney in fact, agent, or other persen who, without actual
knowlsdge of the death, disabilit&, or incompetence of the
principal,

acts in good faith under the power of attorney or

agency. Any action so taken, unless otherwise invalid or unen-

forceable, binds the pfincipal and #4s the principal’s heirs,

devisees, and personal representatives.
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(2) An affidavit, executed by the attorney in fact, or
agent, stating that he or she did not have, at the time of doing
an act pursuant to the power of attorney, actual knowledge of the
revocation or termination of the power of attorney by death,
disability, or incompetence, is, in the absence 'of a showing of
fraud or bad faith, conclusive proof of the nonrevocation or
nontermination of the power at that time. If the exercise of the
power reguires execution and delivery of any instrument which is
recordable, the affidavit when authenticated for record is like-
wise recordable.

(3) This section shall not be construed to alter or affect
any provision for revocation or termination contained in the
power of attorney.

(4) Any person may place reasonable reliance on any deter-

mination of disability or incompetence as provided in the instru.

ment which specifies the time and the circumstances under which

the power of attorney document becomes effective. [1977 ex.s. ¢

234 §27; 1974 ex.s. c 117 §53.]
Comment: Various documents provide various manners in which
disability or incompetence may be determined. Some require the
statement of a doctor or doctors, some require.only a letter from
someone with knowledge, 'some require a court determination, etc.
The purpose of this statute is to allow the third party relying
on the power of attorney to rely on the manner of determining
disability or incompetence provided for in the instrument. This

will leave such determination up to the individual drafting of

sec.
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the draftsman and does not require uniformity in how a determina-

tion is to be made.

28 11.94.030 Banking Transactions. Whenever a principal, pur-

suant to RCW 11.94.010, has given a designated attorney in fact

or_agent all his or her powers of absolute ownership or has used

language to indicate that the attorney in fact or agent shall

have all the powers the principal would have if alive and compe=

tent, then such lanquage, notwithstanding any statutory lanquage

found in RCW 30.22 or elsewhere, shall include the authority (1)

to ‘deposit and to make payments from any account in a financial

institution, as defined in RCW 30.22.040, in the name of the

principal, and (2) to enter any safe deposit box to which the

principal has a right of access, subject to any contrary provi-

sion in any agreement governing the safe deposit box.

Comment: The purpose of RCW 11.94 in its original enactment

was to enable a person to name somecne as attorney in fact for
T

him or her in order to transact all business of whatever kind or
pature, which the principal could do if alive and competent. RCW

30.22.170 was intended to protect financial institutions in

allowing an agent to deposit and make payments from a principal's

account. The definition of "agent" in RCW 30.22.040(4) is a

person with "authority to deposit and to make payments from an

account in the name of the depositor or depositors." Such

language left uncertain whether such authority to the agent

needed to be specifically stated in a power of attorney or
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whether simple reference by the principal to "all powers which 1
might have," or something similar, would be sufficient. The pur-
pose of this statute is to clarify that the use of the term "all"
when referring to all powers that the principal might have, or
all authority the principal might have, is intended to be all
inclusive, notwithstanding any ambiguity that specific wording in
any other statutes might raise.

29 11.94.040

Release from liability. Any person acting

without negligence and in good faith in reasconable reliance on a

power of attorney shall not incur any liability thereby. Unless

the document contains a time limit, the length of time which has

aldpsed from its date of execution shall not prevent a party from

reasonably relying on the document. Unless the document contains

a requirement that it be filed for record to be effective, a

person may place reasonable reliance on it whether or not it is

so_filed.
Comment: To enable the purpose of RCW 11,94 to be fully

carried out, and to encourage third parties to be willing to deal
in good faith and in reliance on powers of attorney, this section
provides a defense of reasonable reliance. Because many powers
of attorney are executed well in advance of the time they are
actually needed, it is the intent of this statute to indicate
that documents whenever executed can be relied upon so that the

fact that the document was executed well in the past, and was not

gsec. 30
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needed until the present, will not be a reason for a third party
to refuse to rely on the document.
11.94.050.

Exempted Matters. (1) Except as provided in

subsection (2) of this section, even though a designated attorney.

in fact or agent has all powers of absolute ownership of the

principal,- or the document has language to indicate that the

attorney in fact or agent shall have all the powers the principal

would have if alive and competent, the attorney in fact or agent

shall not have the power, unless specifically provided otherwise in

the document: To make, amend, alter, or revoke any of the principal's

wills, codicils, life insurance beneficiary designations, trust

agreements, community property agreements; to make any gifts of

property owned by the principal; to make transfers of property to

any trust (whether or not created by the principal) unless the

trugst benefits the principal alone and does not have dispositive

provisions which are different from those which would have governed

the property had it not been transferred into the trust, or to

disclaim the proverty.

g

{2) Nothing in subsection (1) of this section prohibits a spouse

of a principal from acting as an attorney in fact or as an agent to

make any transfer of resources not prohibited under RCW 74.09.532

when the transfer is for the purpose of qualifying the principal for

medical assistance or the limited casualty program for the medically

‘needx.

Comment: This is further refinement of the term ™all." 7Tt
is anticipated that certain non-cash assets which are liquid and

easily reducable to cash may be expended by the  attorney in fact,
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Bank accounts or stocks which are held as joint tenants with right
of survivorship, may need to be cashed to provide for the principa}l,
But to the extent possible, estate planning and testamentary
documents should not be altered and, specifically, none of the

above specified documents should be changed.

31 11.94.060 Homesteads. If a principal, pursuant to 11.94.010,

has given a designated attorney in fact or agent all the principal's

powers of absolute ownership or has used language to indicate that

the attorney in fact or agent shall have all the powers the principal

wogld have if alive and competent, then such powers shall include the

right to convey or encumber the principal's homestead.

Comment: The purpose of RCW 11.94 in its original enactment
was to enable a person to name someone as attorney in fact for hinm
or her in order to transact all business of whatever kind and nature
which the principal could do if alive and competent. Senate Bill
No. 3426 provided the homestead of a married person could be conveyed
or encumbered if a husband or wife or both jointly make and execute
powers of attorney for that purpose. The question adain arises as
to whether reference to that specific power must be specified in the
power of attorney. The purpose of this “statute is to clarify that
the use of the term "all"” when referring to all powers that the prin-
cipal might have, or all authority that the principal might have,
is intended to be all inclusive notwithstanding any ambiguity that
specific wording in the Senate Bill might raise. It is believed

that this bill was an amendment to RCW 6.12.110.
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11.95.010 Releases
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11.95.060 Exercise of powers of appointment

11.95.070 Application
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CHAPTER 11.95

POWERS OF APPOINTMENT

33 11.95.010 Releasas. Any power whieh—is exercisable by
“eedr—lsy—widd-, by deed or by will, or otherwise, whether—genered
er—-sapeeteld, other than a power in trust which is imparative, ia
releasable, either with or without consideration, by written
instrument signed by the holder thereef and delivered as herein-

after provided. urrtess—the—instrument-cresting—the-pover
provides—otherwiner

Comment: Former RCW 64.24.010. Powers covered by new RCW
11.98.019 dealing with relinquishment of tax sansitive trustee
attributes have been excluded from the general provisions of Ch.

11.95.

34 11.95.020 Partial releases. A power which is releasable
may be released with respact to the whole or any part of the

property subject to such power and may also be released in such
manner as to reduce or limit the persons or objects, or classes
o of persons or objects, in whose favor the suweh powers would
otherwise be exercisable. No release of a power shall be deemed
to make imperative a power which was not imperative prior to the
seelr release, unless the instrument of release expressly so

provides.

sec.
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Comment: Former RCW 64.24.020.
35 11.95.030 Form and substance - Delivery. In order to be
effective as a release of a power, the instrument of release
mu 8t s QTR —SUD S SRR G OMP L Y-SR Sha-Pogui-remante-
therefor —ifoany —set—forehinthoe—instrunent—oreating-—tha—povery
and—muet be delivered to -the-person—er-persons-decignated—in-—an
one—or—more—of-the—£olkowings

(AR ach—Pporsoh—=epasiiiod—for —such—purpose—in-the-
instrument. creating Lthe - pPowesy—aid,

42} any trustee or cotrustee of the property, and the

person holding the property, to which the power relates.,—aad,-

Delivery of a copy of the instrument of release may be madea to

(3 )-the—office—ef-the secreatary of state, eand-euch-delivery which
shall from the time -thereef of delivery constitute notice of such

the release to all other persons_ Lher-thapr—thes 2 ifiad—in
sahd* V t’ B*Bllﬂ ('i }"&i!@(—g-)—m.
Comment: former RCW 64.24.030. The requirement to file

with the Secretary of State has been eliminated because the
Committee felt such f£iling should not be necessary for a release
to be effective. A copy of the release may be filed with the
Secretary of State in order to give notice ta third parties.
Requirements in the instrument will be imposed by virtue of new
Chapter 11.97 and thus the provisions referencing the instrument

in this section can be deleted.
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Sec.

Sec.

36 11.95.040 Effect on prior releases. The enactment of RCW
11.95.€4+24-010 through 11.95.64-84-050 shall not be construed to
impair the validity of any release heretofore made which was
otherwise valid when executed.

Comment: Former RCW 64.24.040.
37 11.95.050 Filing with secretary of state - Fee. It shall
be the duty of the secretary of state to mark such instrument of
release filed in his office with a consecutive file number and
with the date and hour of £filing, and to note and index the
filing in a suitable alphabetical index according to the name or
names of the person or persons signing the same and containing a
notation of the address or addresses of the signer or signers, if
given in the instrument. The fee for filing is one dollar. The
secretary of state shall deliver or mail to the person £iling the
instrument a receipt showing the filing number and date and hour
of filing.

Comment: Former RCW 64.24.050. Unchanged.

38 11.95.060 Exercise of Powers of Appointment.

(1) Type of Appointment. The holder of any testamentary or

lifetime power of appointment may exercise the power by

appeinting property outright or in trust and may grant further

powers to appoint. The powerholder may designate the trustee,

powers, situs, and governing law for any property appointed in

trust.
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{2) Method of Exércising Testamentary Power. The holder of

a testamentary power may exercise the power only by the power-

holder's last will (signed before or after the effective date of

the instrument granting the power) that manifests an intent to

exercise the power and that identifies the instrument granting

the power and its date, Unless the person holding the property

subject to the power has within six (6) months after the holder's

death received written notice that the powerholder's last will

has been admitted to probate or an adjudication of testacy has

been entered with respect to the powerholder's last will in some

jurisdiction, the person may, until the time the notice is

received, transfer the property subject to appointment on the

basis that the power has not been effectively exercised. The

person holding the property shall not incur liability to anyone

for transfers so made. A testamentary residuary clause shall not

be deemed the exercise of a testamentary power.

(3) Method of Exercising Lifetime Power. The holder of a

lifetime power of appointment shall exercise that power only by
P ;

delivering a written instrument, signed by the holder, to the

person holding the property subject to}the power. Ik the holder

conditions the distribution of the appointed property on a futurs

event, the written instrument may be m-i:de revocable until the

event specified has occurred and shall specify the method of its

revocation. If the written instrument is revoked, the holder of

the power may reappoint the proeprty that was appointed in the

instrument. In the absence of signing and delivery of such a
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written instrument, a lifetime power shall not be desmad

exercised.

Comment: The guidelines specify ways in which a power of

sppointment must be axarcised in the absence of spacific

instructions in an instrument. It gives a power holder the

ability to appoint broadly and requires that the power be clearly

exercised in order to be effective. It also protects the holder

of property subject to a power of appointment from liability in
making an alternate distribution of property unless notice of a
Will admitted to probate or processed under an adjudication of

testacy is received within a certain time.

39 11.95.070 Application. This chapter does not apoly to any

power as trustee described in and subject to RCW 11.98.018.

11.
11.

11.
11.
11.
11.

1.
1&.
11.
11.
11.
11.
11.
11.

11.
1.
11.

11.

96.009
96.020

96.030
96.040
96.050

96.060

96.070
96.080
96.090
96.100
96.110
96.120
96.130
96.140

96.150
96.160
96.170
96.180

APPENDIX A:

1984 TRUST ACT COMMENTS

CHAPTER 11.96

DISPUTE RESOLUTION

Jurisdiction in probate and trust matters

Power of courts when law inapplicable, insufficient,
or doubtful.

Exercise of power -- orders, writs, process, etc.
Situs of trust

Venue - proceedings involving probate or trust
Statutes of limitations -~ proceedings involving
trusts and estates

Petition for judicial proceedings

Hearing and form of notice

Power of clerk to f£ix dates of hearings

Notice for judicial proceedings

Constructive notice

Special notice

Trial rules; judgments
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Costs, discretion to order payment by parties or from

estate

Execution upon trust income or vested remainder
Appeals to Supreme Court or Court of Appeals
Nonjudicial resolution of disputes

Appointment of guardians ad litem
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Sec. 41 11.96.009 Jurisdiction in probate and trust matters -
Powers of courts.
(1) The superior court shall have original jurisdiction

over probates in the following instances:

(a) When a resident of the state dies; or

(b) When a non-resident of the state dies in the state;

(c) KWhen a non-resident of the state dies outside the

state.

(2) The

over trusts and trust matters.

superior court shall have original jurisdiction

(3) The superior courts in the exercise of their

jurisdiction of matters of probate and trusts shall have power to
probate or refuse to probate wills, appoint personal
representatives of deceased, or incompetent, or disabled pefsona

and administer and settle all such estates, and administer and

‘settle all trusts and trust matters, award processes and cause to

come before them all persons whom they may deem it necessary to

examine, and order and cause to be issued all such writs as may

be proper or necessary, and do all things proper or incident to

the exercise fo such jurisdiction. [1965 & 145 § 11.02.010.

Prior: 1917 c 156 § 1; RRS § 1371; pxior 1891 ¢ 155 §1; Code

1881 § 1299; 1873 p 253 § 3: 1863 p 199 § 3; 1860 p 167 § 3; 1854

P 309 § 3. Formerly RCW 11.16.010. ]

Comment: Formerly RCYW 11.02.010. New langauge clarifies

that superior courts have jurisdiction over trusts.

sec:

sec.
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APPENDIX A:

42 11.96.020 Powers of courts when law inapplicable,

insufficient, or doubtful. It is the intention of this title

that the courts mentioned shall have full and ample power and

authority to administer and settle all estates of decedenta, and

incompetent and disabled persons in this title mentioned and to

administer and settle all trusts and trust matters. If the

provisions of this title with reference to the administration and
settlement of such estates or trusts should in any cases and

under any circumstances be inapplicable or insufficient or

doﬁbtful, the court shall nevertheless have full power and

authority to proceed with such administration and settlemant in

any manner and way which to the court seems right and proper, all
trusts may be by the court

to the end such estates or

administered upon and ssttled. (1965 c 145 § 11.02.020. Prior:
1917 ¢ 156 § 219; RRS § 1589. Formerly RCW 11.16.020.]

Comment: Formerly RCW 11.02.020

43 11.96.030 Exercise of Eowers -~ Orders, writs, process, etc,.
In exercising any of the jurisdiction or powers by this title
given or intended to be given, the court is authorized to make,
issue and cause to be filed or served, any and all manner and

kinds of orders, judgments, citations, notices, summons, and

other writs and processes not inconﬁistent with the provisions of

this title, which may be considered proper or necessary in the
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exercise of such jurisdiction. [1965 ¢ 145 § 11.01.030. Prior:
1917 ¢ 156 § 220; RRS § 1590. Formerly RCW 11.16.030.]}
Comment: Formerly RCW 11.02.030

4S 11.96.040 Situs of Trust. Unless otherwise provided in the
instrument creating the trust, the situs of a trust is the place
in which is located the principal place of administration of the
trust, As used in this section, the "principal place of
administration of the trust” is the trustee's usual place of
business where the day-to-day records pertaining to the trust are
kept or the trustee's residence if it has no such place of
business.

Comment: Cal. Code ~ Probate §1138.3 as modified by drafts-
man. The California statute deals only with inter vivos trusts,

This statute covers all trusts.

‘46 11.96.050 Venue - proceedings involving probate or trust.

For purposes of venue in proceedings involving probate or trusts
and trust matters, the following shall apply:
{l) Proceedings under Title 11 RCW pertaining to trusts
shall be commenced either: »
(a) In the superior court ef the county in which the
situs of the trust is located as provided in RCW 11.96.040;
(b) In the superior court of the county in which a

trustee resides or has its principal place of business; or

APPENDIX A: 1984 TRUST ACT COMMENTS 1723

(c) As respects testamentary trusts, in the superior
court of the county where letters testamentary were granted to a
personal representative, and in the absence of such letters, then
in any county where letters testamentary could have been granted
in subsection (2) below.

(2) Wills shall be proven, letters testamentary or of
administration granted, and other proceedings under Title 11 RCW
pertaining to probate commenced, either:

(a) In the county in which the decedent was a resident
at the time of death;

(b) In the county in which the decedent may have died,
or in which any part of the estate may be, if the decedent was
not a resident of this state; or

(¢} In the county in which any part of the estate may
be, the decedent having died out of state, and not having been
resident in this state at the time of death.

(3) No action undertaken is defective or invalid because of
improper venue if the courtfhas jurisdiction of th§ matter,

Comment: The above statute specifies the county where legal
proceedings must be commenced if they {pvolve probate or trust.
The portion of the statute dealing with probata was formerly RCW
11.16.050.
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47 11,96.060 Statutes of limitations - proceedings involving
trusts and estates.

(1) Any action against the trustee of an express trust
(excluding those trusts excluded from the definition of express
trusts under RCW 11.98.009, but including all express trusts,
whenever executed), for any breach of fiduciary duty, must be
brought within three years from the earlier of {a) the time the
alleged breach was discovered or reasonably should have been
discovered or (b) the time of termination of the trust or the
trustee's repudiation of the trust.

(2) Any action by an heir, legatee, or other interested
party, to whom proper notice was given if required, against a
personal representative for alleged breach of fiduciary duty must
be brought prior to discharge of the personal representative.

(3) The tolling provisions of RCW 4.16.190 shall apply to
this statute, except that the running of the statute of
{imitations stated in subsection (2) above is not tolled if the
minor, incompetent or disabled person had a guardian %o represant
the person during the probata proceeding or had a guardian ad
litem or a limited guardian to represent such person with respect
to the matter.

(4) Notwithstanding subsections (2) and (3), any causa of
action against a trustee of an express trust, as provided for in
subsection (1) is_no: barred by the sta&ute of limitations if it

is brought within three years from the date of enactment of this

APPENDIX A: 1984 TRUST ACT COMMENTS 1725

statute. In addition, any action as specified in subsection (2)
against the personal representative is not barred by this statute
of limitations if it is brought within one year from the date of
enactment of this statute.

Comment:

(1) The general rule in Washington as stated in Hotchkin V.

McHaught = Collins Improvement Co., 102 Wash. 161, 172 Pac. 864

(1918) appears to be that the statute of limitations against the
trustee of an express trust does not bagin to run until the trust
is repudiated by the trustee or terminated. There appears to be
no exception 4f the beneficiary had knowledge of the alleged
wrongdoing but made no effort to bring suit within a reasonable
time from the alleged wrongdoing. There is further confusion as
to which statute of limitation period applies upon the termina-~
tion or repudiaticn of a trust. The possible statutes of limita-
tions run between 3 and 10 years, depending on the type of wrong-
doing alleged. It is believed that uniformity in this area is
necessary and that the 3{year statute of limitation, period is
sufficiently long and should begin to run from the earlier of the
termination or repudiation of the trust, or the time the alleged
breach was or should have been discovered.

(2) This portion of the statute replaces former RCW 4.16.
110(2) providing for a one-year statute of limitation from the
time of final settlement or the discovery of the alleged miscon-

duct. This revision was made to conform with the rule that
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closure of an estate and discharge of a personal representatiye

is res judicata and is'a final adjudication which, although

appealable, cannot be subsequently attacked. Henricksen v. Baker

~__Boyer Nat. Bank, 139 F.2d 877 (1944), Alaska Banking and Safe

Co. v. Noyes, 64 Wash. 672, 117 Pac. 492 (1911); Laack v,
Hawkins, 155 wWash. 308, 284 Pac. 89 (1930).

48 11.96.070 Pet{tion for judicial proceedings. A personal

representative, trustee, or other fiduciary, creditor, devisee,
legatee, heir, or trust beneficiary interested in the administra-
tion of a

trust, .or the attorney general in the case of a

charitable trust under RCW 11.119.020, or of the estate of a

decedent, incompetent or disabled person, may have a judicial

proceeding for the declaration of rights or legal relations in
respact to the trust or estate:

(1) To ascertain any class of creditors, devisees, lega-

‘tees, heirs, next of kin or others; or

(2) To direct the personal representatives or ,trustees to
do or abstain from doing any particular act in their fiduciary
capacity; or

(3) To determine any question. arising in the administration
of the estate or trust, including questions of construction of
wills and other writings; or

(4) To confer upon the personal representatives or trustees

any necessary or desirable powers not otherwise granted in the

Sec.
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instrument or given by law that the court determines are not

inconsistent with the provisions or purposes of the will or
trust; or

{(5) To amend or conform the will or the trust instrument in
the manner resquired to qualify the gift thereunder for the
charitable estate tax deduction permitted by federal law, include
ing the addition of mandatory governing instrument requirements
for a charitable remainder trust as required by final regulations
and rulings of the United States Internal Revenue Service, in any
case in which all parties interested in the trust have submitted
written agreements to the proposed changes or written disclaimer
of interest; or

(6) To resolve any other matter in this title referencing
this judicial proceedings saction.

The provisions of this chapter shall apply to disputes

arising in connection with estates of incompetents, or disabled

persons unless otherwise covered by the provisions of chapters
11.88 and 11.92 RCW. 3
Comment: Formerly 7.24.040. Subsections (4), (5) and (6)

are designed to provide more remedial authority in the courts.
49 11.96.080 Hearing and form of notice. The court shall make
an order fixing the time and place for hearing the petition. The
shall approve the form and content of the notica.

court Notice

of hearing shall be signed by the clerk of the court.

1727




1728

Sec.

Sec.

JOURNAL OF THE SENATE

51 11.96.090 Power of ¢lerk to fix dates of hearings. The

clerk of each of the superior courts is authorized to fix the
time of hearing of all applications, petitions and reports in
probate and guardianship proceedings, except the time for

hearings upon show cause orders and citations and except for the

The authority herein

time of hearings set under RCW 11.96.080.

granted is in addition to the authority vested in the superior
courts and superior court commissioners.

Comment: Formerly RCW 11.02.060.

53 11.96.100 Notice for judicial proceedings under RCW Title

11. Subject to RCW 11.96.110, notice shall be personally served
or mailed to each trustee, personal representative, heir,

beneficiary (which includes devisees, legatees, and heiri),

guardian ad litem and person having an interest in the trust or
estate whose name and address are known to the petitioner in all
proceedings under title 11, at least twenty days prior to the
hearing on the petition (unless otherwise ordered by the court
under RCW 11.96.080). Proof of such service or mailing shall be
made by affidavit which shall be filed,at or before the hearing.
Further, notice shall alsc be given to the attorney general if

required under RCW 11.110.120.

|
£
i
|
H
&

 sec.
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Comment: This new section 11.96.100 i{s based upon the
California statutory notice provisions which are set forth in

§1215 of the California Probate Code.

54 11.96.110 Constructive Notice. Notwithstanding other

provisions of this Chapter to the contrary, it is a sufficient
compliance with Title 11 RCW insofar as it requires notice to ba
given to the beneficiaries of, or persons interested in an astate
or a trust, or to beneficiaries or remaindermen, including all
living persons who may participate in the corpus or income of the
trust or estate, to give notice as follows:
(1} When an interest in an estate or trust has baeen given
to persons who compose a certain class upon the happening of a
certain event, notice shall be given to the living persons who
would constitute the class if such event had happened immediately
before the commencement of the proceeding requiring notice.

(2) When an interest in an estate or trust has been given
to a living person, and thf same interest, or a share in it, is
to pass to the surviving spouse or to perscns who are, or may be,
the distributees, heirs, issue or other kindred of such living
person upon the happening of a future event, notice shall be
given to such living person.

(3) Except as otherwise provided in section (2), 4if an

interest in an estate or trust has been given to a person, or a

class of persons, or both, upon the happening of any future
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event, and the same interest, or a share of such interest, is to
pass  to another person, or class of persons, or both, upon the
happening of an additional future event, notice shall be given to
the living person or persons who would take the interest upoen the
happening of the first such event.

(4) Notice shall be given to persons who would not
otherwise be antitled to notice by law if a conflict of interast
invelving the subject matter of the trust or estate proceeding
exists between a person to whom notice iz given and a pearson to
whom notice need not be given under Title 11 RCW.

Any action taken by the court shall be conclusive and bind-
ing upon each person receiving actual or constructive notica in

the manner provided herein.

Comment: This new section 11.96.110 gives statutory
recognition to the doctrine of virtual representation and is
designed to eliminate the expense associated with requiring the
appointment of guardians ad litem to represent the interests of
minor, unborn or wunascertained beneficiaries under certain

limited circumstances,

55 11.96.120 Special notice. Nothing in this chapter elimi~
nates the requirement to give notice to a person who has request-

ed special notice pursuant to RCW 11.28.240 or RCW 11.92.150.
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56 11.96.130 Trial rules; judgments. All issues of fact
joined in probate or trust proceedings shall be tried in conform~
ity with the requirements of the rules of practice in civil
actions. The probate or trust proceeding may be commenced as a
new action, or as an action incidental to an existing probate or
trust proceeding. Once commenced, the action may be consolidated
with an existing probate or trust proceeding, or converted to a
separate action, upon the motion of any party, for good cause
shown, or by the court on its own motion. If the action is inci-
dental to an existing proceeding, all pleadings shall set forth
the caption of the existing proceeding followed by an appropriate
caption designating the parties to the new proceeding, The party
affirming is plaintiff, and the one denying or avoiding is defen-
dant. When a party is entitled to a trial by jury and a jury is
demanded, and the iasues are not. sufficiently made up by the
written pleadings on file, the court, on due notice, must settle
and frame the issues toc be tried. If no jury is demanded, the
court must try the issues Zpined, and sign and file its findings
and decision in writing, as provided in civil actions. Judgment
on the issue joined, as well as for costs, may be entered and
enforced by execution or otharwise by the court as in civil
actions.

Comment:: Portions of this statute come from §1230 of the
California Probate Code. This statute is intended to permit a

probate or trust proceeding to be filed either under the probate
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cause number or

as an independent action under a new cause

number.

57 11.96.140 Costs; discretion to order payment by parties or

from estate. Either the superior court or the court on appeal,

may, in its discretion, order costs, including attorneys fees, ¢,
be paid by any party to the proceedings, or out of the assets of
the estate, as justice may require.

This

Comment: statute comes from part of §1232 of the

California Code.

S8 11.96.150 Execution upon trust income or vested ramainder

Nothing in RCW 6.32.250 shall forbid execu-

~= Permitted, when.
tion upon the income of any trust created by a person other than

the judgment debtor for debt arising through the furnishing of

the necessities of life to the beneficiary of such trust: or as

to such income forbid the enforcement of any order of the

superior court requiring the paymant of support for the children

under the age of eighteen of any beneficiary; or forbid the

enforcement of any order of the superjor court subjecting the

vested remainder of any such trust upon its expiration to execu-

tion for the debts of tlie remainderman.

Comment: This section, formerly RCW 30.30.120 of the

Trustee's Accounting Act, was more appropriately placed in this

dispute resolution portion of Title 11. See also RCW 19.36.020

I
L
Lo
:
:
B

Sec.

sec.
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providing that certain conveyances in trust for the grantor's use
are void as against existing or subsequent creditors of the

grantor.

59 11.96.160 Appeals to supreme court or court of appeals.

Any interested-party may appeal to the supreme court or the court
of appeals from any final order, judgment or decree of the court,
and such appeals shall be in the manner and way provided by law
for appeals in civil actions.

{1971 ¢ 81 §53; 1965 c 145 §11.

9€.010. Prior: 1917 ¢ 156 §221; RRS §1591. Formerly RCW
11.16.040.]

Comment: Formerly RCW 11.96.010.

61  11.96.170 Nonjudicial resolution of disputes. (1) If the

persons listed in RCW 11.96.070 and those entitled to notice
under RCW 11.96.100 and 11.96.110 can agree on any matter listed
in RCW 11.96.070 or any other matter in Title 11 RCW referencing
this nonjudicial resolution procedure, then the agreement shall
be evidenced by a written agreement executed by all necessary
persons as provided in this section.

(2) 1f necessary, the personal representative or trustee

may petition the court for the appointment of a special

repressntative to represent a person interested in the estate or
trust who is a minor, incompetent, disabled or who is yet unborn

or unascertained, or ~a person whose identity or address is

1733
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unknown. The special representative has authority to enter into

a binding agreement on behalf of the person or beneficiary. The

special representative may be appointed for more than one person

or class of persons if the interests of such persons or class are
not in conflict. Those entitled to receive notice for persons or
beneficiaries described in RCW 11.96.110 may enter into a binding
agreement on behalf of such persons or beneficiaries.

{(3) The apecial representative shall be a lawyer duly
licensed to practice before the courts of this state, or an
individual with special skill or training in the administration
of estates or trusts. The special representative shall have no
interest in any affected estate or tfust, and shall not be
related to any personal representative, trustee, benaficiary or
other person interested in the estate or trust. The special
representative is entitled to reasonable compensation for
services which shall be paid from the principal of the astate or
trust whose beneficiaries are represented. Upon execution of the
written agreement the special representative shall be discharged
of any further responsibility with respect tc the estate or
trust.

(4) The written agreement or a memorandum summarizing the
provisions of the written agreement may at the option of any
person interaested in the estate or trust, be filed with the court

having jurisdiction over the estate or trust.
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The person filing the agreement or memorandum shall within
five days thereof mail a copy of the agreement and a notice of
the filing to each person interested in the estate or trust whose
address is known. Notice shall be in substantially the following
form:

CAFTION NOTICE OF FILING OF AGREEMENT
OF CASE OR MEMORANDUM OF AGREEMENT

Notice is hereby given that the attached document was
filed by the undersigned in the above entitled court on the
____ day of + 19__. Unless you file a petition
cbjecting to the agreement within 30 days of the above
specif{ied date the agreement will be deemed approved and
will be equivalent to a final order binding on all persons
interested in the estate or trust.

If you file and serve a petition within the period
specified, you should ask the court to fix a time and placs
for the hearing on the petition and provide for at least a
ten days notice to all persons interested in the estate or
x

trust.

DATED this day of , 19 .

(party to the agreament)
Unless a person interested in the estate or trust files a
petition objecting to the agreement within thirty days of the

filing of the agreement or the memorandum, the agreement will be
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deemed approved and will be equivalent to a final order binding

on all persons interested in the estate or trust. If all persons

intarested in the estate or trust waive the notice required by

this section, the agreement will be deemed approved and will be

equivalent to a final order binding on all persons interested in
the astate or trust effective upon the date of filing.

Comment. This section permits interested parties in a trust

or estata to enter into a binding agreement if there is an issue
or dispute pertaining to the administration of a trust or estate.
A "special representative’ may bekappointed by the court if the
personal representative or trustee requests that one be named’ for

any incompetent, unborn or unknown beneficiary. The special

representative once appointed has authority to enter into a

on behalf of those for whom he or she is

binding agreement

appointed. The special representative is to be a lawyer or an

individual having special skill or <training in trust

administration. If a special representative is not appropriate,

the agreement can also be approved by an individual who

represents others in a representative class as provided at RCW
11.96.110 which codifies the doctrine of virtual representation.
The agreement or a memorandum of its teéerms can be filed with the
Unless the

court if any interested party elects to do so.

agreement is objected to within thirty days after the parties

have beean notified of its filing, it will have the effact of a

sec.
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final order binding on all persons interested in the estate or

trust.
62 11.96.180 Appointment of guardians ad litem.

(1) The court, upon its own motion or on request of a per-

son interested in the trust or estate, at any stage of a judicial

proceeding or at any time in a nonjudicial resolution procedure
may appoint a guardian ad litem to represent the interests of a

minor, incapacitated, unborn, or unascertained person, or person

whose idqntity and address are unknown, or a designated class of

persons who are not ascertained or are not in being. When not

precluded by a conflict of interest, a gquardian ad litem may be
appointed to represent several persons or interests,
(2) For the purposes of this section, a trustee is a person

interested in the trust and a personal representative is a person

interested in an estate.

(3) The court appointed guardian ad litem supersedes the

special representative if so provided in the court order

(4) The court may appoint the guardian ad litem at an ex

parte hearing, or the court may order a hearing as provided in

RCW 11.96.070 with notice as provided in RCW 11.96.080, 11.96.100

and 11.96.110.

Comment: This

section allows the court to appoint a

guardian ad litem at any time (including during
judicial

an effort at non-

resolution of a dispute) to represent incompetent

parties,
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CHAPTER 11.97 Chapter 11.97

EFFECT OF TRUST INSTRUMENT : EFFECT OF TRUST INSTRUMENT
gec. 64 11.97.010 Power of Trustor -~ Trust provisions control
11.97.010 Power of trustor chapter provisions. The trustor of a trust may by the provisions
11.97.900 Application of chapter of the trust thereof relieve the trustee from any or all of the

duties, restrictions and liabilities which would otherwise be
imposed by Chapters 11.95, 11.98, 11.100, and 11.104 RCW and RCW
11.106.020 this chapter; or may alter or deny any or all of the
privileges and powers conferred by such this chapters; or may add
duties, restrictions, liabilities, privileges, or powers to those
imposed or granted by such this chapterg. If any specific provi-
sion of such this chapters is in conflict with or inconsistent
with the provisions of a trust, the provisions of the trust shall
control whether or not specific reference is made therein in the

trust to any of such this chapters. In no event may any trystae

be relieved of the duty to act in goed faith and with honest

judgment. [1959 ¢ 124 § 2.]
sec. 65 11.97.900 Application of Chapter. This chapter shall apply

to the provisions of Chapters 11.95, 11.98, 11.100, and 11.104

RCW and RCW 11.106.020 ("such chapters”).
Comment: Section 11.97.010 was formerly RCW 30.99.020. The

purpose of this section is to put in-one place the principle that
the trust provisions will govern any statutory requirements
rather than having language to that effect contained in numerous
provisions throughout new Title 11. The last sentence was added

to make clear that a trustee cannot be exonerated for failing to
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act in good faith and with honest judgment. The committee feels

that this requirement is probably stated in case law and should,

as a matter

statute.

of public policy, be stated specifically in a

11.
11.
11.
11.
11.
11.
11.
11.
11.
11.
11.
11l.
1l.

11.

11.
1.

11.

11.

98.009
98.016
98.019
98.029
98.039
98.045
98.054
98.052
98.060
98.06S
98.070
98,080
98.090

98.100

98.110
98.130

98.140

98.150
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CHAPTER 11.98
TRUSTS

Application of chapter
Exercise of power by cotrustees
Release cof powers by cqtrustees
Resignation of trustee
Changing. Trustee
Criteria for transfer of trust administration
Non-judicial transfer of trust administration
Judicial transfer of trust administration
Power of successor trustee
Change in form of corporate trustee
Power of trustee
Consolidation of trusts
Nonliability of third persons without knowledge of
breach
Nonliability for action or inaction based on lack
of knowledq? of events
Contract and tort liability
Violation of rule against perpetuities by instru-
ment -- Periods during which trust not invalid
Distribution of assets and vesting of interest
during period trust not invalid

Distribution of assets at expiration period
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11.96.160
11.98.170

11.98.900
11.98.910

11.98.920
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Effective date of creation of trust

Trustee or custodian named as beneficiary of life

insurance policy or retirement plan
Application of chapter
Severability -- 1959 ¢ 124

Short title

. gece

Sec.
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67 11.98.009 Application of chapter. Except as provided in

this section, this chapter shall applyies to express trusts,
except as hereinafter limited, which are executed by the trustor
after June 10, 1959, -she—effesctive—date—hereofr—Thie—chapter
shald- and does not apply to resulting trusts, constructive
trusts, business trusts where certificates of beneficial interest
are issued to the bemeficiary, investment trusts, voting trusts,
trusts 1in the nature of mortgages or pledges, trusts created by
the judgment or decree of a court not sitting in probate, liqui-
dation trusts, or trusts for the sole purpose of paying divi-
dends, interest, interest coupons, salaries, wages, pensions or
profits, trusts created in deposits in any peniing financial
institution pursuant to Chapter 30.22 RCW REW-38-26+035—or-REW-
i3 0o i ——attounts—in-savingeand-ioan-eassociations
pursuant-to—REW—33-268-656, unless any such trust which is created
in writing incorporates this chapter in whole or in part. (1959

c 124 §1.]
Comment: Formerly RCW 30.99.010.
"
68 11.98.016 Exercise of powers by cotrustees,

(l) Action by Majority. Any power vested in three or more

trustees jointly may be exercised by a majority of such trustees;
but no trustee who has not joined in exercising a power shaiiive
is liable to the beneficiaries or to others for the consequences
of such exercise; nor #hakl is a dissenting trustee e liable for

the consequences of an act in which he joins at the direction of
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the majority of the trustees, if he expressed his dissent in

writing to each of his cotrustees at or before the time of such
joinder,

(2) Eailure of cotrustees to Serve. Where two or more

trustees are appointed to execute a trust and one or more of them
for any reason does not accept the appointment. or having accepted
ceases to be a trustee, the survivor or survivors shall execute
the trust and shall succeed to all the powers, duties and discre-
tionary authority given to the trustees jointly.

(3) Delegation by Individual

Trustee. Any individual

trustee, with a cotrustee's consent, may, by a signed, written

instrument, delegate any power, duty, or authority as trustee to

such cotrustee. Such delegation shall be effective upon delivery

of the instrument to such cotrustee and may be revoked at any

time by delivery of a similar signed, written instrument to.such

gotrustee. However, if a power, duty, or authority is expressly

conferred upon only one trustee, it shall not be delegated to a

cotrustee, if it is expressly excluded from exarcise by a

frustes, it shall not be delegated to such excluded trustes.

(4) Approval Through Notice to All cotrustaes. 1f one

trustee gives written notice to all other cotrustaees of an_action

that such trustee proposes be taken, then the fajlure of any such

cotrustee to deliver a written objection ®o the proposal to such

trustes, at the

trustee’'s then address of record and within

fifteen (15) days from -the date such cotrustee actually receives

the notice, shall constituts formai approval by such cotrustee,

APPENDIX A: 1984 TRUST ACT COMMENTS

cotrustes had previously given written notice (then unrevoked) to

such trustee that this 15-day notice provision is inoperativa.

of Cotrustee for Failure to Act. As to any

(5) Liability

affective delegation made under Subsection (3) a cotrustee has no

liability for failure to participate in the administration of the

trust. Nothing in this section, however, #heil otherwise excuses
a cotrustee from liability for failure either to participate in

the administration of the trust e« and nothing in this section,

subsection (3) above, excuses a cotrustee from

including

liability for the failure to attempt to prevent a breach of

trust. (1959 c 124 §3.]
Comment: Subsections (1) and (2) and portions of subsection

(5) were formerly RCW 30.99.030.

authority for an individual

Subsection (3) provides

cotrustee to delegate any of his or her powers, duties, or

authorities to a cotrustee, if the cotrustee consents. The

subsaction is to specifically permit &n

purpose of this
individual cotrustee to delegate any or all of the trustee's
responsibilities to anothe; cotrustee and should be particularly
helpful in delegating an individual trustee's responsibilities to
a corporate cotrustee where that is desirable. Subsection (5)
states that such a delegation will not give rise to liability for
failure to participate in trust administration.

Subsection (4) provides a method for a single trustee to

obtain approval of a proposed action in a situation where the

other cotrustees are unwilling to participate. If cotrustees are

1745



1746

Sec.

JOURNAL OF THE SENATE

in disagreement, then this subsection would have no applica-

bility. Its main purpose is to provide a method for a trustee to
obtain authority without resort to court or other dispute resoly-
tion procedures in a situation where a cotrustees or cotrusteesg

are refusing to approve or disapprove a proposed action.

69 11.98.019 Release of powers by cotrustee. Any individual
gotrustes may, by written instrument delivered to a then acting
cotrustee and to the current adult income benaficiaries of tha

trust, relinquish to any extent and upon any terms any or all of

the trustee's powers, rights, authorities, or discretions that

are or may be tax. sensitive in that they cause or may causs

adverse tax consequences to the trustee or the trust. Any

trustee not relinquishing such a relinquished power, right,

authority, or discretion and upon whom it is conferred contitiues

to have full power to exercise it.

Comment: This section deals with the ability of an indivie

dual cotrustee to relinquish a power, right, authorization, or
discretion conferred upon a cotrustee if it is a tax sensitive
one that causes or may cause adverse tax conseqguences to the

trustee or the trust. It provides a method of relinquishing

attributes of being a. trustee that is less detailed and less
limited than would be availablé-under chapter RCW 11.86, which

permits disclaimers generally. For example, under this section a

cotrustee may relinquish a power simply by a written instrument

sec.

Sec.
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deliverad to a then acting cotrustese and to the current adult

jincome beneficiaries of the trust,

of the section is to clearly-permit thae

The purpose
relinquishment of a tax sensitive power, right, authorization, or
discretion in any manner to a cotrustee. That is, relinquishment
in whole or in.part, temporarily or permanently, and revocably or

irrevocably would b® permitted. The relinquishment would be

important where a cotrustae wanted to relinquish part or all of a

power, right, authorization, or discretion that results in an
adverse tax consequence to the trustee or trust,

In the event of a relinguishment, the attribute relinquished
will continue to be exercisable by the other trustees upon whom

it is conferred. The section does not provide authority for

exarcise of an attribute by a trustee who is expressly excluded

from exercising it.

Upon petition of the

70 11.98.029 Resignation of trustee.

trustee of a trust, the siperior court having jurisdiction may
accept Ri4# its resignation and discharge him it from the trust
upon such notice, if any, and upon such terms as ewech the court
may require. {1959 ¢ 124 §4.])

Comment: Formerly RCW 30.99.040.
72 11.98.039 Changing Trustse.

(1) Nonjudicial change of trustee. The beneficiaries and

trustes of a trust may agree for the non-judicial change of the
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trustee under RCW 11.96.170 where the governing instrument does

not name & successor trustee who is willing to serve. The

trustee shall give written notice of the provosed change in

trustee to every beneficiary or special representative, and the

trustor 4f alive. The notice shall:. (a) state the name and

mailing address of the trustee; (b) include a copy of the

governing instrument; and (c) the name and mailing address of the

successor trustee. The notice shall advise the recipient of the

right to-petition for the judicial determination of the proposed

change in trustee as provided in subsection (2} of this section.

The notice shall include a form on which consent or objection to

the propeosed change in trustee may be indicated.

(2) Judicial change of trustee. Any beneficiary of a

trust, the trustor if alive, or the trustee may in writing peti-
tion the superior court having jurisdiction for the appointment

or change of _a trustee as provided in chapter 11.96 RCW {a)

whenever the office of trustee becomes vacant, or (b) upon filing

of a petition of resignation by a trustee, or (c) for any other

reasonable cause. -Th -G hrad-d H frorder—fining—the—time-
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(3) Liability of successor fiduciary for acts or omissions

of predecessor fiduciary. For purposes of this section, the tarm

fiduciary shall include both trustee and personal representative

(a) Except as otherwise provided in the governing

instrument, a successor fiduciary, absent actual knowledge.of a

breach of fiduciary duty: (i) is not liable for any act or

omission of a predecessor fiduciary and is not obligated to

inquire into the validity or propriety of any such act or omis-
Eal

sion; (ii) is authorized to accept as conclusively accurate any

accounting or statement of assets tendered to the successor

fiduciary by a predecessqr fiduciary; (iii) is authorized to

receipt only for assets actually delivered and has no duty to

make further inquiry as to undisclosed assets of the trust or

estate.

(b) Nothing -contained in this section relieves any

successor fiduciary from liability for retaining improper
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Sec.

investments, nor does this section in any way bar the successor

fiduciary, trust beneficiaries or any other party in interest

from bringing any action against any predecessor fiduciary arisge

ing out of the acts or omissions of the predecessor fiduciary,

nor does it relieve the successor fiduciary of any liability for

its own acts or omissions except as specifically stated or

autherized in this section.

Comment: Formerly RCW 30.99.050. The new provisions of
section (1) and (2) are designed to allow the non-judicial
appointment of a successor trustee under new non-judicial resoly-
tion of dispute section of RCW 11.96.140, while preserving the
right of the named parties to judicial review. Subsection (3)
limits the liability of a successor fiduciary, modifying the
common law rule that a successor trustee is liable for breach of

trust if the successor neglects to take steps necessary to qompel

the predecessor trustee to redress a breach of trust.

74 11.98.045 Criteria for transfer of trust administration.

(1) A trustee may transfer trust assets to a trustee in

another jurisdiction or may transfer the place of administration

of a trust to another jurisdiction if the trust instrument so

provides or in accordance with:RCW 11.98.052 or RCW 11.98.053.

{2} ZIransfer pursuant to this section shall be permitted

only if£:

(a) The trapsfer would facilitate the economic and

convenient administration of the trust;

APPENDIX A: 1984 TRUST ACT COMMENTS 1751

{b) The transfer would not materially impair the

jnterests of the beneficiaries or others interested in the trust;

{c) The transfer does not violate the terms of the

trust; and

{d) The new trustee is qualified and able to admin-

jster the trust or such assets on the terms set forth in the

trust.

{3) Acceptance of such transfer by a foreign corporate

trustee or trust company pursuant to this section, RCW 11.98.052

and RCW 11.98.053 shall not be construed to be doing a "trust

business" within the meaning of RCW 30.08.150(9).

75 11.98.051 Nonjudicial transfer of trust administration.

(1) The trustee may transfer trust assets or the pyace of

administration in accordance with the provisions of RCW

11.96.170. In addition, the trustee shall give written notice to

those perscns entitled to notice as provided for under RCW

11.96.100 and RCW 11.96.110 and to _the attorney general in the

case of a charitable trust subject to chapter 11.110 RCW. The

notice shall:

(a) State the name and mailing address of the trustee;

(b} Include a ccpy of the governing instrument of the

trust;

{c) Include a statement of assets and liabilities of

the trust dated within 90 days of the notice;
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sec. 76 11.98.055 Judicial transfer of trust administration.

(d) state the name and mailing address of the trustee

}: (1) Any trustee, beneficiary, or beneficiary representative

to whom the assets or administration will be transferred together

may petition the suverior court of the county of the situs of the

with evidence that such trustee has agreed to accept the assets

trust for a transfer of trust asgsets or transfer of the place of

or trust administration in the manner provided by law of the new

administration in accordance with the provisions of Chapter 11.96

place of administration. The notice shall also contain a state-

RCW.

ment of the trustee's qualificationé and the name of the court .
{2) At the conclusion of the hearing, if the court finds

if any, having jurisdiction of such trustee or in which a pro-

the requirements of RCW 11.98.045(2) have been satisfied, it may

ceeding with respect to the administration of the trust may be

direct the transfer of trust assets or the place of trust admin-

heard;
istration on such terms and conditions as it shall deem appro=-

e} State the facts supporting the requirements of RrRCw

11.98.045(2);

(f) Advise the beneficiaries of the right to petition

priate. The court in its discretion may provide for payment from

the trust of reasonable fees and expenses for any party to such

proceeding. Delivery of trust assets in accordance with the

for judicial determination of the propcsed transfer as provided

court's order is a full discharge of the trustee in relation to

in RCW 11.98.055; and

all transferred property.

(g) Include a form on which the recipient may in&icate

Comment: This statute is based primarily on a similar
consent or objection to the provosed transfer. -
transfer statute contained in Cal. Prob. Code §1139 et seg. It

{(2) 1f the trustee receives written consent to the proposed

provides for nonjudicial transfer of trust assets and trust
transfer from all persons entitled to notice the trustee may

.
administration similar to the nonjudicial dispute resolution
transfer the trust assets or place of administration as praovided

statute. The statute also makes clear that a transfer of trus
in _the notice. Transfer in accordance with the notice is a full *

assets pursuant to these sections will not create problems fo
discharge of the trustee in relation to all property referred to P ®

“ the new foreign corporate trustee or trust company insofar as i
therein. Any person dealing with the trustee is entitled to rely Y it

may then be considered as doing a "trust business" withi
on__the authority of the trustee to act and is not coliged to n the

. ] ] State of Washington.
inquire into the validity or proprietv of the transfer.
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Sec. 77 11.98.060 Power of successor trustee. A sSuccessor trustae (1) Receive property from any source as additions to the

of a trust shall succeed to all the powers, duties and discre- : trust or any fund <4herecf of the trust to be held and
tionary authority of the original trustee. (1959 ¢ 124 §6. ] administered under the provisions -ehereef of the trust;
Comment: Formerly RCW 30.99.060. (2) Sell on credit; (tend-grent;—purchese —or—eHeresioo—
epionsrit
Sec. 78 11.98.065 Change in form of corporate trustee. Any Comment: -~Options transactions separated from credit transe
appointment of a specific bank, trust company, or corporation ag actions., Deleted portion of subsection (2) appears in subsection
trustee shall bs conclusively opresumed to authorize tha (3) below.
appointment or continued service of such entity's successor in {3) Grant, purchase, or exercise options;
interest in the event of a ﬁerqer, acouisition, or €31 (4) Sell or exercise subscriptions to stock or other
reorganization, and no court proceeding shall be necassary to corporate securities and to exercise conversion rights; ({depesis-

P a PO T b he--anis s 3 4 N
ssock SLhor—corporate it " g S%i r—othen

affirm such apoointment or continuance of servica.

. il e & =t rporate—seates i es—and
Comment. This section has been added to clarify the status il iniin i el ¥
. R . . SRAGURLF ARG+
of a corporate fiduciary who is appointed trustee in the avent of ’
. . . Comm : Powers regarding securities separated into ¢
4 merger, acquisition or corporate reorganization. Under this fomment ¢ 9 P three

R i : , {(5), and (6).
statute, the successor organization shall serve or continue to subsections (4). (5 (6)

{S5) Deposit stock or other corporate securities with any

serve barring contrary direction in the instrument.

protective or other similar committee;

(6) Assent to corporate sales, leases, and encumbrances;

Sac., 80 11.98.070 Power of trustee. A trustee, or tha

H4 (7 Vote trust securities in person or b roxy with
trustees jointly, of a trust ehsddr, in addition te the autherity (2) P Yoproy

. , i power of substitution; and enter into voting trusts;
otherwise given by law, have +he- discretionary power —~and-—-She-

) L. ) L 83} (8) Register and hold any stocks, securities or other
SHAP i . Ky O Tt B i D 320 :\:-,1~ alion shao :' to vauire,

. ) X property in-'the name of a nominee or nominees without mention of
invest, reinvest, exchange, sell, convey, control, divide,

) the trust relationship, provided the trustee or trustees shali—ie
parsition, and manage the trust property in accordance with the

. are liable <for any loss occasioned by the acts of any eweh-
standards provided by law, ard in so doing may:

nominee;
Comment: Additional powers added tc preamble.
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Her{(9) Grant leases of trust property, with or without
options to purchase or renew, to begin within a reasonable perjod
and for terms within or extending beyond the duration of the
trust, for any purpose, including exploration for and removal of
©il, gas and other minerals; enter into community oil leases,

pocling, and unitization agreements; ({ewreate—restriotions —ense-

i o Darti i on X h ] VL 2Y) a Hahanaa e it 4=

™ i Lt Rl il e ©o
adaob <di-f£E i3 it = h 3 S-AL3.

di-f£aw ak 1O RA-BY—giving—on—o iving rey—ow

moneyo—woridieid

Comment: See subsectiocon (20) regarding easements and
servitudes. See §(19) regarding renovation and demolition of
buildings. See subsection (10) for remaining portion of’

subsection (9) deleted above. Subsection (9) has been divided in
order to separate trustee's powers regarding leasing, creation of
restrictions, renovation of structures, and development of real
property.

(10} Subdivide, develop, dedicate to public use, make or

obtain the vacation of publ:c plats, adjust boundaries, partition

real property, and on exchange or partition to adjust differences

in valuation by giving or receiving monev or monev's worth:

{4333 (Section moved o subsection <(23) below.)

He (1) Comprémise or submit claims to arbitration;

b e B G et wind i and--bhar o B TE AL & read PR Gacuiad £xrom
+t 4 T G- FA Gy Y
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mortgage. .pledge  rthe assets.oicredit ol the-Ltriel—o6tabi—oi
i ncludi . .
Comment: See subsection (12) regarding advancing and
borrowing money. See (18) regarding mortgaging trust property,

(12) Borrow money, secured or unsecured, from any source,

including a corporate trustee's banking department, or from the

individual trustee's own funds.

Comment: From RCW 30.99.070(8). Strikes "advance funds
and" as unnecessary. Clause after "department" is new to show an
intent that the borrowing of money from the individual trustee
would not, per se, be a breach of the trustee's duty against
salf-dealing. See also RCW 11.99.0%90.

{13) Make loans, either secured or unsecured, at such

interest as the trustee may determine to any person, including

any beneficiary of a trust, except that no trustee who is a

beneficiary of any trust may participate in decisions regarding

loans to such beneficiary from the trust;

93 (14) Determine the hazards to be insured against and
maintain insurance 4hesefew for them;

639 (15) Select any part of the trust estate in satisfac-
tion of any partition or dist;ibution, in kind, in money, or

both; Hpay—any—ineome—eor—principai—tistributabie—te—or—£for—the

i 1N £iai I £ [N
td: £—any neftetapy—wheener 1 SR

PR B » id Shipe 3 make non-pro

—_——e TR
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rata distributions of property in kind; allocate particular

assets or portions of them or undivided interests in them to any

one or more of the beneficjaries without regard to the income tax

basis of specific property allocated to any beneficiary and with-

out any obligation to make an _eguitable adjustment;

Comment:
1. Power to pay over to beneficiary separated from distri-

butions in kind., See subsection (16) regarding payments for

beneficiary.
2. Comment per J. Cunningham regarding addition to above
section: "As revised, the above statute would avoid the diffi-

culties described in Priv. Ltr. Ruling 8119040 and Rev. Rul.
69-486, 1969-2 C.B. 159 where a non-pro rata distribution of
trust assets not authorized by the trust instrument or local law
was treated for federal income tax purposes as a non-pro rata
distribution followed by an exchange between the beneficiaries
resulting in the realization of gain or 1loss by the
beneficiaries.”

{16) Pay any income or principal distributable to or for

the use of any beneficiary, whether or not such beneficiary is

under legal disability, tc him or for his use to his parent,

guardian, custodian under the uniform gifts to minors act of any

state, person with whom he resides or third person;

Comment: This section formerly appeared as a part of RCW
30.92.070(10). It has been expanded to allow the trustee also to

make a distribution to the custodian for a minor. This change is

B
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consistent with the provision regarding distributions from an
estate or trust which appear in RCW 11.93.020(f).

(17} Change the character of or abandon a trust asset or

any interest in it;
Comment: From §3(c)(7) UTPA and CPC §1120.2(5).

(18) Morggage, pledge the assets or the credit of the trust

estate, or otherwise-encumber trust property, including future

income, *whether an initial encumbrance or a renewal or extension

of it, .*for a term within or extending beyond the term of the

trust, in connection with the exercise of any power vested in the

trustee;

Comment: Beginning portion of section to first * is from
RCW 30.99.070(8). Balance of section from second * to end is
from §3(c)(7) UTPA. Words between each * are new.

{19) Make ordinary or extraocrdinary repairs or alterations

in_ buildings or other trust property, to demolish any

improvements, to raze existing structures, and to make any

improvements to trust property;
k4

Comment: From §3(c)(8) UTPA and CPC §1120.2(6). (19)
changes RCW 30.99.070(6) to allow extraordinary repairs of build-
ings, extraordinary repairs or alterations of trust property
other than buildings, demolition of party walls and improvements
to personal .property.

{20} Create restrictions, easements, *including easements

to public use without consideration,* and other servitudes;
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Comment: From RCW 30.99.070(6), §3(c)(9) UTPA, and CPC
§1120.2(7). HWords between asterisks are from UTPA and CPC.

{21) Manage any business interest, regardless of form,

received by the trustee from the trustor of the trust, as a

result of the death of a person, or by gratuitous transfer from

any other transferor; and in respect to it, to have the following

pewers:

Comment: This preamble is intended to includa the receipt
by the  trustee of a trust of any business interest to be held
pursuant ‘to the terms of the trﬁst, including any gratuitous
transfer to the trustee by the trustor or another, or a receipt
of such business interest by the trustee arising out of the ter=-
mination of a prior estate.

(a) To hold, retain and continue to operate such busie

ness interest solely at the risk of the trust, without need to

diversify and without liability on the part of the trustee for

any resulting losses:

{b) To enlarge or diminish the scope or nature or the

activities of any business;

{c) To authorize the participation and contribution by

the business to any employee benefit plan, whether or not quali-

fied as being tax deductible, as mav be desirable from time to

time;

(d) To use the general assets of the trust for the

purpose of the business and to invest additional capital in or

make lecans to such business;
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(e) To endorse or guarantee on behalf of the trust any

loan made to the business and to secure the loan by the trust's

interest in the business or any other property of the trust;

(f) To_ _leave to the discretion of the trustee the

manner and degree of the trustee's active participation in the

management of- the business, and the trustee {s authorized to

delegate all or any part of the trustee's power to supervise,

manage, or operate to such persons as the trustee may select/

including any partner, associate, director, officer, or employee

of the business; and also including electing or employing direc-

tors, officers, or employees of the trustee to take part in the

management of such business as directors or officers or other-

wise, and to pay any such person reasonable compensation for his

services without regard to the fees pavable to the trustee;

(g} To engage, compensate, and discharge or to Vote

for the engaging, compensating, and discharging of such managers,

enployees, agents, lawvers accountants, consultants, or other

representatives, including anvone who may be a beneficiary of the

trust or any trustee;

(h}) To cause or agree that surplus be accumulated or

that dividends be vaid;

(i) To accept as correct financial or other statements

rendered by 'any accountan: for anv sole proprietorship or by any

partnership or corporat:c: as to matters vertaining to the busjie

ness exceot upon actual nct:ce to the contrary:
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{(j) To treat the business as an entity separate from

the trust, and in any accounting by the trustee, it shall be

sufficient if the trustee reports the earning and condition of

the business in a manner conforming to standard business account-

ing practice;

(k) To exercise with respect to the retention, con-

tinuance, or disposition of any such business all the rights and

powers which the trustor of the trust would have if alive at the

time of' such exercise, including all powers as are conferred on

the trustee by law or as are necessary to enable the trustee to

administer the trust in accordance with the provisions of the

instrument governing the trust, subject to any limitations

provided for in the instrument; and

{1) To satisfv contractual and tort liabilities aris-

ing out of an unincorporated business, first out of the business

and second out of the estate or trust, but in no event shall

there be a liability of the trustee, and if the trustee shall be

liable, the trustee shall be entitled to indemnification from the

business and the trust, resvectively;

(22) Participate in the establishment of, and thereafter in

the operation of, any business or other enterorise according to

the vrovisions set forth in the oreceding §({21) and all the sub-

paragraphs therecf except that the trustee shall not be re.ieved

of the dutv to diversify;

Comment: From §3(c)(3) UTPA which reads in part: "to con-

tinue or participate in the operation of any business or other

:
:
%
:
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enterprise, . . " Also follows §1120.2(17) Cal. Probate Code
;xcept "the operation of" does not appear in the Cal. Code. This
section 1is intended to relate to a new business or other enter-
prise started by the trustee which did not constitute original
property of the trust that was either delivered by the trustor to
the trustee or-received by the trustee from the trustor's estate.

H+H(23) Cause or participate in, directly or indirectly,

the formation, reocrganization, merger, consolidation, (fandy}-

dissolution {{e#3), or other change in the form of any corporate
or other business undertaking({(s)) where trust property may be

affected and retain any property received pursuant thewrewe to the

. VAW T . L PRkt R R R L Fahi or]
change; ¢4 < ® P F—p Parfid-
Lo Py limmitad % ha rofit PrIE e B

& xkk P B Q-7 4e—pE-Li-EE—an . Ay
b EieEgwsitars P AL -t Ot e F e R Bt At an 4oL nad e

RN
o the-toustes AR RSt dri-b -2l + Erde A S it At iy
+ ¥ Yy i &
P-CN 2% =2 sparatich-additional BORGYE from—th S ENet—aetalt
o -

[0 2 e TIETY VIS

Commant: Powers regarding partnerships and business opera-
tions separated into subsections (22) and (23). Deletions and
additions to subsection (23) above are based on §(3)(c)(3) and
(15) of the Uniform Trustees' Powars Act set forth in 41 Wash.
Law Rev. 1 at 41.

(24) Limit participation in the management of any partner=

ship and act as a limited or general partner;

Comment: The first clause in subsection (24) formerly

appeared in RCW 30.99.070(7) and read as follows: ", . | limit
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management participation in any partnership. . . ." The change
has been made to more clearly reflect the trustee's power to take
less than a full time management role in a partnership which
forms a part of the trust. The second clause also appears in RCW
30.99.070(7), but "or general" has been added to subsection (24)
to broaden the trustee's powers. This change regarding a
trustee's powers in-a partnership is the result of work by B.

Flynn.

(25%) Charge profits and losses of any business or farm

operation to the trust estate as a whole and not to the trustee;

make available to or invest in any business or farm operation

additional moneys from the trust estate or other sources;

(26) Pay reasonable compensation tc the trustee or

cotrustees considering all circumstances including the time,

effort, skill, and responsibility involved in the performance of

sarvices by the trustee;

Comment: From §3(c)(20) UTPA up to "commensurate.” Balance
of section reflects the general standards upon which the compen-
sation to the trustee is to be based, which are, among other
things: the time involved, the difficulty of the services per-
formed, the responsibilities imposed on the trustes, and the
skill of the trustee in administering the trust.

(27) Employ persons, including lawyers, accountants,

investment advisors, or agents, even if they are associated with

the trustee, to advise or assist the trustee in the performance

of the trustee's duties or to verform any act, regardless of

i
;,
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whether any such act is discretionary, and to act without

independent investigation upon their recommendations, except a

trustees may not delegate all of the trustee's duties and

responsibilities, and except that such employment does not

relieve the trustee of liability for the discretionary acts of

any such person, which if done by the trustee, would result in

liability to the trustee, or of the duty to select and retain

any such person with reascnable care.

Comment: In part from section 3(c){24) UTPA. This section
expands the power of the trustee to employ others, even if asso-
ciated with the trustee, and to delegate discretionary acts to
agents. The section changes the common law by relieving the
trustee of the duty toc make an independent investigation or an
independent judgment regarding recommendations made by the agent.
Further, the trustee has the right under this section to deieqate
the performance of a discretionary act to another without incur-
ring any liability to the beneficiary of the trust merely because
the act was delegated or the delegate performed the act without
the prior approval of or consultation with the trustee. The
foregoing comments are restricted to the extent that the trustee
has the duty to hire and retain the agent with reasonable care
and is liable to the beneficiary of the trust for the negligence
or intentional misconduct of the agent as to the delegated dis-
cretionary acts. There may be an additional restriction that the

reasconable care standard for the selection and retention of the
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agent includes the requirement that any delegation, or the con-

tinuation of any delegation, to an agent represent prudent con-

duct of the trustee under the circumstances.

The authority to delegate in this saction does not extend to
the power of the trustee to delegate the trustee’s entire admin-
istration to another. The trustee commits a breach of trust in
delegating the whole management of the trust to another without
the consent of the trust beneficiary or without being permitted
to do so by the trust instrument. In such an instance the trus-
tee is liable not only for the negligence or other improper con-
duct of the delegate but also for any losses occasioned by acts
of the delegate regardless of the degree of care exercised by the

delegate.

(28) Appoint an ancillary trustee or agent to facilitate

management of assets located in another state or foreign country;

(29) Retain and store such items of tangible personal

property as the trustee shall select and pay reasonable storage

charges thereon from the trust estate;

(30) Issue proxies to any adult beneficiary of a trust for

the purpose of voting stock of a corporation acting as the

trustee of the trust;

{31) Place all or anv part of the securities at any time

held by the trustee in the care and custody of any bank, trust

company, or member firm of the New York Stock Exchange with no

obligation while the secur:ties are so deposited to inspect or
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verify the same and with no responsibility for any loss or mis-

application by the bank, ‘trust company, or firm, so long as the

bank, trust company, or firm was selected and retained with

reasonable care, and have all stocks and registered securities

placed in the name of the bank, trust company, or firm, or in the

name of its nominee, and to appoint such bank, trust company, or

firm agent as attorney to collect, receive, receipt for, and

disburse any income, and generally may perform, but is under no

requirement to perform, the duties and services incident to a so-

called "custodian" account;

(32) Determine at any time .that the corpus of any trust is

insufficient to implement the intent of the trust, and upon such

determination by the trustee, terminate the trust by distribution

of the trust to the current income beneficiary or beneficiaries

of the trust or their legal representatives, except that such

determination may only be made by the trustee if the trustee is

neither the grantor nor the beneficiary of the trust, and if the

trust has no charitable beneficiary;

{33) Rely with acquittance on advice of counsel on cues-

tions of law; and

(34) Continue to be a party to any existing voting trust

agreement or enter into anv new voting trust agreement or renew

an existing voting trust agreement with respect to any assets

contained in trust.
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81 11.98.080 Consolidation of Trusts.
(1) Criteria. Two or mora trus;g may be consolidated if:

(a) The trusts so provide; or

(b) Whether provided in the trusts.or not, in
accordance with subsection (2} if all interested persons consent
ags provided in subsection (2)(c) and the requirements of
subsection (1)(d) are satisfied; or

(c) Whether provided in the trusts or not, in
accordance with subsection (3) if the requirements of subsection
(1)(d) are satisfied.

(d) Consolidation pursuant to subsection (2) or
subsection (3) is permitted only if:

(1) The dispositive provisions of each trust to
be consclidated are substantially similar;

(ii) Consolidation is not inconsistent with the
intent of the trustor of any trust to be consolidated; and

(1id) Consolidation would facilitate
administration of the trusts and would not materially. impair the
interests of the beneficiaries.

(e) Trusts may be consclidated whether created inter
vives or by will, by the same or different instruments, by the
same or different trustors, whether or not the trustees are the
same, and regardless of where the trusts were created or
administered,

Comment: This is a new statute providing for non-judicial

and judicial consolidation of trusts, The purpose of this
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subsection (1) is to address some of the issues that could be
raised in litigation ahd to provide general guidelines for
determining whether consolidation is appropriate.

(2) Nonjudicial Consolidation. The trustees of any

two or more trusts may consolidate the trusts on such terms and
conditions as they deem appropriate without court approval as
provided in RCW 11.96.170.

(a) The trustee shall give written notice of proposed
consolidation by personal service or by certified mail to the
beneficiaries of every trust affected by the consolidation as
provided in RCW 11.96.100 and RCW 11.96.110 and to any trustee of
such trusts who does not join in the notice. The notice shall:
(1) state the name and mailing address of the trustee; (ii)
include a copy of the governing instrument of each trust to be
consolidated; (iii) include a statement of assets and linbiiities
of each trust to be consolidated, dated within 90 days of the
notice; (iv) fully describe the terms and manner of
consolidation; and (v) rstate the reasons supporting the
requirements of subsection (1)(d). The notice shall advise the
recipient of the right to petition for a judicial determination
of the proposed consolidation as provided in subsection 3. The
notice shall include a form on which consent or objection to the
proposed consclidation may be indicated.

{b) If the trustee receives written consent to the proposed
consolidation from all persons entitled to notice as provided in

RCW 11.96.100 and RCW 11.96.110, the trustee may consolidate the
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trusts as provided in the notice. Any person dealing with the
trustee of the resulting consolidated trust shall be entitled to
rely on the authority of such trustee to act and shall not be
obliged to inquire into the validity or propriety of the
consolidation pursuant to this section.

(3) Judicial Consolidation.

(a) Any trustee, beneficiary, or special

representative may petition the superior court of the county in
which the principal place of administration of a trust is located
for an order consolidating twe or more trusts under RCW Chapter
11.96. If non-judicial consolidation has been commenced pursuant
to Section 2, a petition may be filed under this section unless
the trustee has received all necessary consents. The principal
place of administration of the trust shall be the trustee's usual
place of business where the records pertaining to the trust are

kept, or the <trustee's residence if he has no such place of

business.

(b) At the conclusion of the hearing, if the court
finds that the requirements of subsection (1)(d) have been
satisfied, it may direct consolidation of two or more trusts on

such terms and conditions as it shall deem appropriate., The
court in its discretion may provide for payment from one or more
of the trusts of reasonable fees and expenses for any party to

such proceeding.

Sec.

Sec.
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(4) Effective Date. This section applies to all

trusts whenever created.

Comment: This is different from the effective date of RCW
30.99.010. It is appropriate, however, since the consolidation

cannot proceed unless the court or trustee determines that the
standards set forth in Section l(d) are satisfied.

83 11.98.090 Nonliability of third persons without knowledge
of breach. In the absence of knowledge of a breach of trust, no
party dealing with a trustee shail-be-is required to see to the
application of any moneys or other properties delivered to the
trustee. (1959 ¢ 124 §8.])

Comment: Formerxrly RCW 30.99.080.

84 11.98.100 Nonliability for action or inaction based on lack
of knowledge of events. When the happening of any event, includ-
ing but not limited to events such as marriage, divorce, perfor-
mance of educational requirements or death, affects the adminis~
tration or distribution og’the trust then a trustee who has exer-
cised reasonable care to ascertain the .happening of esueh-

the event shall not be liable for any action or.inaction based on
lack of knowledge of eweh the avent. A corporate trustee P TERA
Ret—be is not liable prior to receiving such knowledge or notice
in its trust department office where the trust is being
administered.

[1959 c 124 §9.}
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Comment: Formerly RCW 30.99.090.
85 11.98.110 Contract and tort liability. Actions on con-
tracts which have been transferred to a trust and on contracts
made by a trustee, and actions in tort for personal liability
incurred by a trustee in the course of his administration may be
maintained by the party in whose favor the cause of action has
accrued as follows:

(1) The plaintiff may sue the trustee in his representative
capacity and any judgment rendered in favor of the plaintiff
shali-bae is collectible by execution ocut of the trust property:
except if the action is in tort, collection shall not be had from
the trust property unless the court shall determine in euen the
action that (a) the tort was a common incident of the kind of
business activity in which the trustee or his predecessor was
properly engaged for the trust; or (b) that, although the tort
was not a common incident of such activity, neither the trustee
nor his predecessor, nor any officer or employee of the
trustee or his predecessor, was guilty of personal fault in
incurring the liability; or (c) that, although the tort did not
fall within classes (a) or (b) above, it increased the value of
the trust property. If the tort is within classes (a) or (b)
above, collection may be had of the full amount of damage proved,
and if the tort is within class (c) above, collection may be had
only to the extent of the increase in the value of the trust

property.
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(2) 1If the action is on a contract made by the trustee, the
trustee may be held personally liable on sweh the contract, if
personal liability is not excluded. Either the addition by the
trustee of the words "trustee" or "as trustee" after the signa-
ture of a trustee to a contract or the transaction of business as
trustee under an assumed name in compliance with RCW 19.80.010 to
*#19.80.050 inclusive shall exclude the trustee from personal
liability. If the action is on a contract transferred to the
trust or trustee, subject to any rights therein vested at time of
such transfer, the trustee shall be personally liable only if he
has in writing assumed such liability.

(3) In any action under this section against the trustee in
his representative capacity the plaintiff need not prove that the
trustee could have secured reimbursement from the trust fund if
he had paid the plaintiff's claim.

(4) The trustee may also be held personally liable for any
tort committed by him, or by his agents or employees in the
course of their employmengs, subject to the rights of exoneration
or reimbursement:

(a) A trustee who has incurred personal liability for
a tort committed in the administration of the trust is entitled
to exoneration therefor from the trust property if (i) the tort
was a common incident of the kind of business activity in which
the trustee was properly engaged for the trust, or (ii) although

the tort was not a common incident of such activity, if neither
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the trustee nor any officer or employee of the trustee was guilty
of personal fault in incurring the liability;

(b) A trustea who commits a tort which increases the
value of the trust property ehaii—be is entitled to exoneration
or reimbursement with respect thereto to the extent of such
increase in value, even though he would not otherwise be entitled
to exoneration or reimbursement.

(5) The procedure for all actions provided in this section
shall be as provided in Chapter 11.96 RCW. Ne—iudement—shall-ie
inf - . 5 .
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Comment: This change allows use of the non-judicial and

judicial resolution of disputes under new chapter 11.96 RCW.
(6) Nothing 4in this section shall be construed to change
the existing law with regard to the liability of the trustee of a

charitable trust for the torts of the trustee. [1959 c 124 §10.}

sec.
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*Reviser's note: RCW 19.80.050 is now codified in RCW
19.80.040.

Comment: Formerly RCW 30.99.100. The revised proposed
addition to the Washington Uniform Partnership Act includes the
terms "trustees and personal representatives” within the defini-
tion of the word "person." Also, as an additional consideration,
the provision of the Uniform Partnership Act which deals with a
partner's liability to third persons is amended to refer to the

contract and tort liability section (RCW 11.98.110(2)) of the

Washington Trust Act.

87 11.98.130 Vioclation of rule against perpetuities by instru-
ment «- Periods during which trust not invalid. 1If any provision

of an instrument creating a trust, including the provisions of

any further trust created, or any other disposition of property

made pursuan%t to exercise of a power of appointment granted in or

created through autherity under such instrument shett violates

the rule against perpetuities, neither such provision nor any

other provisions of the trust, or such further trust or other

disposition, eheld is thereby be rendered invalid during any of
the following periods:

{1) The twenty-one years following the effective date
of the instrument.

{2) The period measured by any life or lives in being

or conceived at the effective date of the instrument if by the
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terms of the instrument the trust is to continue for such life or

lives.

(3) ‘The period measured by any portion of any life or
lives in being or conceived at the effective date of the instru-
ment if by the terms of the instrument the trust is to continue
for such portion of such life or lives; and

(4) The twenty-one years following the expiration of
the periods specified in subsections (2) and (3) above. {1969 ¢

145 §11.98.010. Prior: 1959 c 146 §l1.)

Comment: Formerly RCW 11.98.010.
88 11.98.140 Distribution of assets and vesting of interest
during period trust not invalid. If, during any period in which

an instrument creating a trust, as described in RCW 11.98.130, or

any provision thereof, is not to be rendered invalid by the rule

against perpetuities, any of the trust assets should by the terms

of the instrument, or pursuant to any further trust or other
disposition resulting from exercise of a power of appointment
granted in or created through authority under such instrument,

become distributable or any beneficial interest thereim in any of

the trust assets should by the terms of the instrument

. _Or such

further trust or other disposition become vested, such assets

shall be distributed and such beneficial interest shall validly

vest in accordance with the instrument, or such further trust or

sec.
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other disposition. [1965 ¢ 145 §11.98.020. Prior 1959 c 146

§2.]

Comment: Formerly RCW 11.98.020.
89 11.98.150 Distribution of assets at expiration period. Ig,
at the expiration of any period in which an instrument creating a

trust (as_described in RCW 11.98.009) or any portion thereof, is

not to be rendered invalid by the rule against perpetuities, any
of the trust assets have not by the terms of the trust instrument
become distributable or vested, then eweh the assets shall be

£hem distributed as the superior court having jurisdiction shall
direct, giving effect to the general intent of the creator of the

trust or perscon exercising a power of appointment in the case of

any further trust or other disposition of property made pursuant

to exercise of a power of appointment. [1965 ¢ 145 §ll.98:030.

Prior: 1959 ¢ 146 §3.]
Comment: Formerly RCW 11.98.030.
Comments for 11.98.130, 140 and 150 changes. A power of

appointment could be exercised under new Section 11.95.060(1) to
postpone vesting beyond the period permitted under the rule

against perpetuities. These amendments will apply the existing

"wait and see rule" that applies to trusts to property

dispositions made pursuant to the exercise of powers of

appointment. Thus, exercise of a power in a way that would

violate the rule against perpetuities will be prevented. If a
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Sec.

power of appointment could be so exercised, adverse estate tax
consequences could result under Treasury Regulation

§20.2041-3(3)(1) in certain circumstances.

90 11.98.160 Effective Date of Creation of Trust. For the
purposes of this chapter the effective date of an instrument
purporting to create an irrevocable inter vivos trust shali—pe

ea- is  the date sf—delivery on which it is executed by the

trustor, and the effective date of an instrument purporting to
create either a revocable inter vivos trust or a testamentary
trust shall be the date of the trustor's or testator's death.
[1965 c 145 §11.98.040. Prior: 1959 c 146 §4.]

Comment: Formerly RCW 11.98.040. Changes creation of an
irrevocable inter vives trust from an ambiguous "date of
delivery”™ to a definite date on which the trust was executed.
This change impacts the rule against perpetuities in that the
rule can run from either execution and/or delivery of assets to

the trust.

91 11.98.170 Trustee or Custodian Named as Beneficiary of Life
Insurance Policy or Retirement Plan.

(1) ZTrustee named by will or under %frust agreement. Any

life insurance policy or retirement plan payment provision may
designate as beneficiary
(a) a trustee named or to be named by will, and imme-

diately after the proving of the will, the proceeds of such
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insurance or of such plan designated as payable to such
trustee (in part or in whole) shall be paid to the trustee
in accordance with the beneficiary designation, to be held
and disposed of under the terms of the will .governing the
testamentary trust efeaeed—ehereén; or

(b) a trustee named or to be named under a trust
agreement executed by the insured, the plan participant, or
any other person, and the proceeds of such insurance or
retirement plan designated as payable to such trustee (in
part or in whole) shall be paid to the trustee in accordance
with the beneficiary designation, to be held and disposed of
by the trustee as provided in such trust agreement; a trust
-shati—pe is valid even if the only corpus consists of the
right, of the trustee. to receive as beneficiary such insur-
ance or retirement plan proceeds; any such trustee may alsc
receive assets, other than insurance or retirement plan
proceeds, by testamentary disposition or otherwise and,
unless directed othe;wise by the transferor of the assets,
shall administer all property of the trust according to the
terms of the trust agreement.

(2) Procedure if no qualified trustee. -If no qualified

trustee makes claim to the insurance policy or retirement plan
proceeds from the insurance company or the plan administrator
within twelve months after the death of the insured or plan par-
ticipant, determination of the proper recipient of the proceeds

shall be made pursuant to the judicial or non-judicial dispute
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resolution procedures of RCW Chapter 11.96, unless prior to the
institution of such judicial procedures, or qualified trustee

makes claim to such proceeds, previdedr—however; except that (a)
if satisfactory evidence is furnished the insurance company or

plan administrator within such twelve-month period showing that
no trustee can or will qualify to receive such proceeds, payment
shall be made to those otherwise entitled to the proceeds under
the terms of the policy or retirement plan, including the terms
of the beneficiary designation, andr—p;cu&dod,-iuszhocv-excegt

that (b) if there is any dispute‘as to the proper recipient of

insurance policy or retirement plan proceeds, the dispute shall
be resolved pursuant to the judicial or non-judicial resolution
procedures in RCW Chapter 11.96.

(3) Proceeds not subject to debts or claims. The proceeds

of sueh insurance or retirement plan as collected by the trustee
shakd are not be subject to debts of the insured or the plan
participant to any greater extent than if such the proceeds wera
payable to any named beneficiary other than the personal
representative or the estate of the insured or of the plan
participant.

(4) Custodian considered as trustee. For purposes of this

section, the term "trustee" includes any custodian under RCW
Chapter 11.93 or any similar statutory provisions of any other
state and the terms "trust agreement" and "will" refer to the
provisions of RCW Chapter 11.93 or such similar statutory

provisions of any other state.
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(5) Other definitions. For purposes of this section the

following definitions shall apply:

(a) "Retirement plan" means any plan, account,
deposit, annuity, or benefit (other than a life insurance
policy) that provides for payment to a beneficiary desig-
nated by the plan participant for whom the plan is estab-
lished. The term includes, without limitation, such plans
regardless of source of funding, and, for example, includes
pensions, annuities, stock bonus plans, employee stock own-
ership plans, profit sharing plans, self-employed retirement
plans, individual retirement accounts, individual retirement
annuities, and retirement bonds, as well as any other re-
tirement plan or program.

(b) "Plan administrator" means the person upen whom
claim must be made in order for retirement plan proceeds to
be paid upon the death of the plan participant.

(6) Current designations not affected. Enactment of this

section shadk does not invalidate Provious life insurance policy

or retirement plan beneficiary designations executed prior to the

effective date of this 1984 Act naming a trustee established by

will or by trust agreement.

Comment: This section combines into one place the provi-
sions under prior RCW 48.18.450 and prior RCW 48.18.452 and also
specifically authorizes payment of life insurance or retirement
plan proceeds to a custodian under the Uniform Gifts to Minors

Act of any state, The section is intended to authorize the
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are conferred deemed a fiduciary -- Liability

Notice and procedure for non-routine transaction
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95 11.100.010 Provisions of chapter to control. Any corpora-
tien, association, or person handling or investing trust funds as
a fiduciary shall be governed in the handling and investment of
such funds as in this chapter spacified. {1955 ¢.33 §30.24.010.
Prior: 1947 c 100 §1; Rem.“Supp‘ 1947 §3255-10a.}

Comment: Formerly RCW 30.24.010.
85 11.100.015 Guardians, guardianships and funds are subject
to chapter. In addition to other fiduciaries, a guardian of any
estate is a fiduéiary within the meaning of this chapter; and in
addition to other trusts, a guardianship of any estate is a trust
within the meaning of this chapter;Aand in addition to other
trust funds, guardiahship funds are trust funds within the mean-
ing of this chapter. [1955 ¢ 33 §30.24.015. Prior: 1951 c 218
§1.]

Comment: Formerly RCW 30.24.015.

97 11.100.020 General specifications.

(1) A _fiduciary is authorized to acquire and retain every

kind of property.

In acquiring, investing, reinvesting,
exchanging, selling and managing property for the benefit of

another, a fiduciary, in determining the prudence of a particular

investment, shall give due consideration to the role that the

proposed investment or investment course of action plays within

the overall portfolio of assets. In applying such total asset

management approach, a fiduciary shall exercise the judgment and

APPENDIX A: 1984 TRUST ACT COMMENTS 1787

care under the circumstances then prevailing, which men persons
of prudence, discretion and intelligence exercise in the
management of their own affairs, not in regard to speculation but

in regard to the permanent disposition of their funds; and if the

fiduciary has special skills or is named trustee on the basis of

representations of special skills or expertise, the fiduciary is

undar a duty to use those skills.

(2) Except as may be provided to the contrary in the

instrument, the following are among the factors that should be

considered by a fiduciary in applving such total asset management

approach:

{a) probable income as well as the probable safety of
their capital,

{b) marketability of investments,

{c) length of the term of the investments,

{d) duration of the trust,

{e) 1liguidity needs,

{£f) requirements of the beneficiary or beneficiaries,

(9] other assets of the beneficiary or beneficiaries,
including earning capacity, and

{h)} effact of investments in increasing or diminishing

liability for taxes.

Within the limitations of the foregoing standard, a fiduciary is
authorized to acquire and retain every kind of property, real,
personal  or mixed, and every kind of investment specifically

including but nct by way of limitation, debentures and other
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corporate obligations, and stocks, preferred or common, which men
persons of prudence, discretion and jintelligence acquire for

their own account.

Comment: The revisions to the statute, formerly RCW
30.24.020, were made to give statutory recognition to the more

modern total asset approach to investment management in contrast

to the old rule that each individual asset had to satisfy the

prudent man rule on its own merits. The Uniform Probate Code
concept of requiring a higher standard of care for fiduciaries
with special skills has been inéluded and the statute has been
broadened to provide an internal checklist of some of the more
important factors which should be considered in applying the
total asset management approach.

98 11.100.023

Investments in certain enterprises. Subject to

the standards of 11.99.020, a fiduciary is authorized to invest

in new, unproven, untried, or other enterprises with a potential

for significant growth whether or not producing a current return,

either by investing directly therein or by investing as a limited

partner or otherwise in one or more commingled funds which in

turn invest primarily in such enterprises. The aggregate amount

of investments made by a fiduciary under the authority of this

saction shall not exceed ten percent (10%) of the net fair market

value of the trust corpus at the time any such investment is

made Any investment which would have been authorized by this

sec.

Sec.
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section if in force at the time the investment was made is hereby

authorized.
Comment: This i{s a new statute to affirm that in certain
situations it may be prudent for a fiduciary to invest in new

untried enterprises. Repeals RCW 30.24.080.

99 11.100.025 Marital Deduction Interests. With respect to
trusts for which a federal estate or gift tax marital deduction
is taken,

any investment in or retention of unovroductive proverty

shall be subject to a power in the spouse of the trust's creator

to require either that any such asset be made productive, or that

it be converted to productive assets within a reasonable periocd
of time unless the instrument creating the interest provides
otherwise.

Comment: This provision is intended to preserve a federal

estate or gift tax marital deduction in the event the trust holds

unproductive property. The retention of such assets can cause a

marital deduction to be denied.

T

power to require that the assets be made productive, or that they

However, giving the spouse a

be converted to productive assets, will save the deduction.
Treas. Reg. §20.2056(b)~-5(£)(4).

101 11.100.030 Investment in savings accounts -- Requirements.
A

corporation doing a trust business may invest trust funds in

savings accounts with itself to the extent that such deposits are

insured by-thePfederait-Peposit—insurance—€Corporation an agency
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of the federal government. ka4 Additional trust funds may be so

invested by the corporation only if it first sets aside under the
control of its trust department as collateral security:

(1) Direct obligations of the United States or other obli-
gations fully guaranteed by tbe United States as to principal and
interest; or

(2) Bonds or other obligations which constitute general
obligations of any state of the United States or municipal subdi-
vigion thareof.

The securities s0 deposited or securities substituted thera-
for as collateral shall at all times be at least equal in markat

value to the amount of such funds so deposited. [1967 ¢ 133 §3;

1955 ¢ 33 §3024.030. Prior: 1947 c 100 §3: Rem. Supp. 1947
§3255-10c. ]
Comment: Formerly RCW 30.24.030.

102 11.100,035 Investmgnts in securities of certain investment

trusts. Within the standards of judgment and care established by
law, and subject to any express provisions or limitations con-
tained in any particular trust instrument, guardians, trustees
and other

fidicuaries, whether individual or corporate, are

authorized to acquire and retain securities of any open-end or
closed-end management type investmant company or investment trust
registered under the Federal Investment Company act of 1940 as

now or hereafter amended. [1955 ¢ 33 §30.24.035. Prior: 1651 ¢

132 §1.).

sec.
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Comment: Formerly RCW 30.24.035.

104 11.100.037 Investment or distribution of funds held in
fiduciary capacity =~ Deposit in other departments authorized --
Collateral security required, exception. Funds held by a bank o1
trust company in a fiduciary capacity awaiting investment or
distribution shall not be held uninvested or undistributed any
longer than is reasonable for the proper management of the
account. such funds, including managing agency accounts, may,
uniess prohibited by the instrument c¢reating the trust or by
other statutes of this state, be deposited in the commercial or
savings or other department of the bank or trust company, Pre=
vided—aehet only if the bank or trust company sheaid- first sets
aside under controcl of the trust department as collateral
security:

(1) Direct obligations of the United States or other obli-
gations fully guaranteed by the United States as to principal and
interest; or

"

(2) Bonds or other obligations which constitute general
obligations of any state of the United States or municipal subdi-
vision thereof.

The securities so deposited or securities substituted there-
for as collateral shall at all times be at least egual in market
value to the amount of such funds so deposited, but such security

shall not be required to the extent that the funds so deposited

1791
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Sec.

Sec,

are insured by the Federal Deposit Insurance Corporation an

agency of the federal government. {1967 ¢ 133 §4.]

Comment: Formerly RCW 30.24.037.

105 11.100.040 Court may permit deviation from terms of trust
instrument. Nothing contained in this chapter shall be construed
as restricting the power of a court of proper jurisdiction to
permit a fidicuary to deviate from the terms of any will, agree-
ment, or other instrument relating to the acquisition, invest-
ment, reinvestment, exchange, reﬁencion, sale, or management of
fiduciary property. (1955 ¢ 33 §30.24.040. Prior: 1947 ¢ 100
§4; Rem. Supp. 1947 §3255-10d.)

Comment: Formerly RCW 30.24.040.

107 11.100.050 Scope of chapter. The provisions of this
chapter shall govern fiduciaries acting under wills, trusts,
agreements, court orders, and other instruments now or hereafter
in force effective before or after the effective date of this
1984 Act. [1955 ¢ 33 §30.24.050. Prior: 1947 ¢ 100 §5; Rem.
Sup. 1947 §3255-10e. ]

Comment: Formerly RCW 30.24.050. The amendment is designed
to make sure that this chapter applies to all trusts now in

existence or hereafter created.

108 11.100.060 Liability of a Fiduciary Holding Trust Property.

Any fiduciary may hold during the life of the trust all securi-

APPENDIX A: 1984 TRUST ACT COMMENTS 1793

ties or other property, real or personal, received into or

acquired by the trust from any source, excepting such as are
purchased by the fiduciary in administering the trust, unless
there are express provisions to the contrary in the instrument.

Any fiduciary may invest funds held in trust under an
instrument creating such <trust, in any manner and in any
investment and in any class of investments authorized by the
instrument.

The investments described in this section are permissible
even though such securities or other property are not permitted
under other provisions of this Chapter, and even though such
securities may be securities issued by the corporation which is
the fiduciary.

A fiduciary is not liable for any loss incurred with respect
to any investment held under the authority of or pursuant to this
section if such investment was permitted when received, or when
the investment was made by the fiduciary, and if such fiduciary
exercises due care and p;udence in the disposition or retention
of any such investment.

Comment: This statute which was formerly RCW 30.24.060 and

070 was drafted to c¢odify the case of Baldus v. Bank of

California, 12 Wn. App. 621 (1975), regarding the question of
fiduciary liability where assets are held in trust by a fiduciary
pursuant to the authority of RCW 11.99.060. The statute is pat~
terned after Cal. Code §2261(2) and New York Code Article 11,

Section 2.2.
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110 11.100.070 Terms of trust instrument defining permitted

investments eemtrotiing——Any—fiducitary-—may—invest—funde—hetd—in

iR Ry =R P finvestmenta
wire——aguatidiod-—ior—She—investiment—of—trust-funds. The term
"legal investment" or "authorized investment” or words of similar
import, as used in any such instrument, shall be taken to mean
any investment which is permitted by the terms of Chapter 11.99
RCW. {1955 ¢ 33 §30.24.070. Prior: 1947 ¢ 100 §7; 1941 ¢ 41
§13; Rem Supp. 1947 §3255-13.}

Comment: Formerly RCW 30.24.070. The omitted portion of
the above section is now covered by 11.99.060 and new Chapter
11.97, which states simply that the terms of the trust instrument

shall govern all provisions of Chapter 11.99.

111 11.100.090 Dealings with self or affiliate. Unless the
instrument creating the trust expressly provides to the contrary,
any fiduciary in carrying out the obligations of the trust, may
not buy or sell investments from or to himself or itself or any
affiliated or subsidiary company or association. This section
shall not be construed as prohibiting the trustee's powers
authorized under RCW 11.98.070(12). {1955 c 33 §30.24.090.

Prior: 1947 ¢ 100 §9; 1941 c 41 §17; Rem. Supp. 1947 §3255-17.})

sec.
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Comment: Formerly RCW 30.24.090 with the exception of the
last sentence which was added for clarification regarding a trus-

tee's power to advance or borrow money from the trustee's own

funds.
112 11.100.120 Investments in policies of life insurance.
Hithin Subject to the standards of dude € Eo tabiiehed

bydaw-, RCW 11.100.020, nd—subiact— any HP RO EG PSS kon =

. : : . : - =

PR EG i aRE S EUEE d—oth £3
F

corperate—ake a fiduciary is authorized to -ravest—ith incipal

£ use trust funds to acquire and-refain—pelied £ life insur-

ance -made~upon the life of any -persen—for—wh benefi-t—she—fidu

ciary—Hhoids—preoperty—er—made-—peneficiary or upon the life of

another in whose life such persew beneficiary has an insurable

interest. -the—pelicy and—th eds—or—avails—th £ to b

S0 =

-the-property—of—the—fiduciary—

Jroee dmdes i i . £63 i A 3
e purpese—oi—tnIs—section s SESTER-STE 3 3 POxdm
r
ia £ lifa insurance—are—anoRg—theinvestmenss—aushorized-£for

£iduciaries —but—wi-thous—creating—any—inference—Shat PoLicy—of
15§ GEan ie-preferahle & % GthoEiged—investnenta i
Tirfe-iRSUEan ie-profer hex RoEiE WaSERen &
marticular-inetance (1973 --1lst S5 bodrd

P etk 22 B Gt

Comment: Formerly RCW 30.24.120. This statute was revised
to refer specifically to the new Prudent Person Rule as set forth
in RCW 11.100.020 and to make other clarifying changes. The

revisions are not intended tc make any substantive changes in the
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law with regard to the appropriateness by fiduciaries of

investments in life insurance.

113 11.100.130 Perscn to whom power or authority to direct or

control acts of trustee or investments of a trust are conferred
deemed a fiduciary -~ Liability. Whenever power or authority to
or control the acts of a trustee or the investment of a
trust 1is conferred directly or indirectly upon any person other
than the designated trustee of the trust, such person shall be
deemed to be a fiduciary and shall be liable to the beneficiaries
of said trust and to the designated trustee to the same extent as
if he were a designated trustee in relation to the exercise or
nonexercise - of such power or authority. ({1973 1lst ex.s. ¢ 89
§2.]

Comment: Formerly RCW 30.24.130.

114 11.100.140 Notice and procedure for non-routine

transactions. {1) A trustee shall not enter into a significant

non-routine transaction in the absence of a compelling
circumstance without:
(a) Providing the written notice called for by

subsection (3); and
(b) If the significant non-routine transaction is of
described

the type in subsecticn (2){(a) below, obtaining an

independent appraisal, or selling in an open-market transaction.

APPENDIX A: 1984 TRUST ACT COMMENTS

(2) A "significant non-routine transaction" for the purpose
of this section is defined as any of the following:
(a) any sale,

option, lease or other agreement,

binding for a period of ten years or more, dealing with any

interest in real estate (other than real estate purchased by the
trustee or a vendor's interest in a real estate contract) the
value of which constitutes twenty-five percent (25%) or more of
the net fair market value of trust principal at the time of the

transaction; or

(b) the sale of any item or items of tangible personal
property, including a sale of precious metals or investment gems,
(other than precious metals or investment gems purchased by the
trustee) the value of which constitutes twenty-five percent (25%)
or more of the net fair market value of trust principal at the
time of the transaction; or

(c) the sale of shares of stock in a corporation whose
stock is not traded on the open market, if the stock in question
constitutes more than }wenty-five percent (25%) of the
corporation's outstanding shares; or

(d) the sale of shares of stock in any corporation
where the stock to be sold constitutes a controlling interest, or
would cause the trust to no longer own a controlling interest, in
the corporation.

(3) A

"compelling circumstance” for the purpose of this

section is defined

as a ccndition, fact or event which the

trustee believes necessitates action without compliance with this

1797




1798 JOURNAL OF THE SENATE

section in order to avoid immediate and significant detriment to
the trust. If faced with a compelling circumstance, the trustee
shall give the notice called for by Paragraph (3) and may
thereafter enter into the significant non-routine transaction
without waiting for the expiration of the twenty-day period.

(4) The written notice required by this section shall set
forth such material facts as necessary to properly advise the
recipient of such notice of the nature and terms of the intended
transaction. Such notice shall be given to the trustor, if
living, to each person who is 18 90&:3 old or older and to whom
income is presently payable or for whom income is presently being
accumulated for distribution as income and for whom an address is
known to the trustee, and to the attorney general if the trust is
a charitable ¢trust under RCW 11.110.020. The notice shall be
mailed by U.S. certified mail, postage prepaid, return receipt
requested, to the recipient's last-known address, or may be
personally served, at least 20 days prior to the trustee antering
into any binding agreements.

{(5) The trustor, if living, or persons entitled to notice
under this section may, by written instrument, waive any
requirement imposed by this section.

(6) Except as required by this section for non-routins
transactions defined in subsection (2) of this section, a trustee
shall not be required to notify beneficiaries of a trust of the
trustee's intended action, to obtain an independent appraisal, or

to sell in an open-market transaction.

R —
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(7) Any person dealing with a trustee may rely upon the
trustee's written statement that the requirements of this section
have been met for a particular transaction. If a trustee gives
such a statement, the transaction shall be final unless the party
relying on the same has actual knowledge that the requirements of
this section have not been met.

(8) The requirements of this section, and any similar
requirements imposed by prior case law, shall not apply to
personal representatives or to those trusts excluded from the
definition of express trusts under RCW 11.98.009.

Comment: This statute is intended to provide trustees with
specific statutory guidance concerning the notices and procedures
to be followed under certain circumstances. The provision
permitting a trustee to enter into a significant non-routine
transaction without waiting for expiration of the 20-day period
in a compelling circumstance is intended to be available for
emergency situations where prompt action is necessary to avoid a
loss. The statute was drafted to codify the principles of Allard
v. Pacific Bank, 99 Wn.2d 394 (1983), and expressly to supersede
that decision so it will have no application, except as codified
in this section. The section is intended to supersede and
overrule the case because of certain uncertainties it created,
and to provide workable rules for the beneficial principles
expressed in that case.

This section requires that trustees give beneficiaries prior

notice of significant non-routine transactions so the benefi-
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ciaries can consider, and if appropriate, seek to pravent the CHAPTER 11.102
occurrence of the proposed transaction. This section makes clear COMMON TRUST FUNDS

that it (and the Allard case) do not apply to personal

11.102.010 Funds authorized
representatives (defined in RCW 11.02.005(1)) since their actions

11.102.020 Accounting
are already adequately regulated by existing probate laws,

11.102.030 Applicability of Chapter
The section makes clear that a third party dealing with a PP Y P

. 11.102.040  Interpretation
trustee may rely on the trustee's written statement that all

11.102:050 Chapter designated "Uniform Common Trust Fund Act"

required notices have been given or that this section has

otherwise been complied with.
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115 11.102.010 Funds authorized ~- Investment -~ Rules and
regqulations -~ "Affiliated" defined. Aﬁy bank or trust company
qualified to act as fiduciary in this state, or in any other
state if affiliated with a bank or trust company qualified to act
as fiduciary in this state, may establish common trust funds for
the purpose of furnishing investments to itself and its affili-
ated or related bank or trust company as fiduciary, or to itself
and its affiliated or related bank or trust company, and others,
atz cofiduciaries; and may, as such fiduciary or cofiduciary,
invest funds which it lawfully holds for investment in interests
in such common trust funds, if such investment is not prohibited
by the instrument, judgment, decree, or order creating such
fiduciary relationship, and if, in the case of cofiduciaries, the
bank or trust company procures the consent of its cofiduciary or
cofiduciaries to such investment—Fh=t Any bank or trust company
qualified to act as fiduciary in the state of its charter, which
is not a member of the federal reserve system, shall, in the
operation of such common trust fund, comply with the rules and
regulations as made from time to time.by the supervisor of
banking in the state where chartered and in Washington

the supervisor is hereby authorized and empowered to make such
rules and regulations as he may deem necessary and proper in the
premises.

"Affiliated”" as used in this section means two or more banks

or trust companies;

sec.

Sec.
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(1) In which twenty-five percent or more of their voting
shares, excluding shares owned by the United States or by any
company wholly owned by the United States, are directly or ine
directly owned or controlled by a holding company; or

{(2) In which the election of a majority of the diractors is
controlled in any manner by a holding company. ([1979 ¢ 105 §1;

1955 ¢ 33 §30.28.010. Prior: 1943 ¢ 55 §l; Rem. Supp. 1943
§3388.)
Comment: Formerly RCW 30.28.010,

115 11.102.020 Accounting. Unless ordered by a court of compe-
tent jurisdiction the bank or trust company cperating such common
trust funds is not required to render a court accounting with
regard to such funds; but it may, by application to tha superior
court, secure approval of such an accounting on such conditions
as the court may establish.

{1955 ¢ 33 §30.28.020. Prior:

1943 ¢ 55 §2; Rem. Supp. 1943 §3388-1.)

Comment: Formerly RCW 30.28.020.

115 11.102.030 Applicability of chapter. This chapter shall

apply to fiduciary relationships in existence on June 11, 1943,

or thereafter established. [1955 ¢ 33 §30.28.030. Prior: 1943

¢ 55 §7; Rem. Supp. 1943 §3388-6.]

Comment: Formerly RCW 30.28.030.

1803
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Sec.

115 11.102.040 Interpretation. This chapter shall be so in-
terpreted and construed to effectuate its general purpose to make

uniform the laws of those states which enact it. {1955 ¢ 33

§30.28.040. Prior: 1943 c 55 §3; Rem. Supp. 1943 §3388-2.]

Comment: Formerly RCW 30.28.040.

115 11.102.050 Chapter designated "uniform common trust fund
act.” This chapter may be cited as the uniform common trust fund
act, {1955 ¢ 33 §30.28.050. Prior: 1943 c S5 §4; Rem. Supp.
1943 §3388-3.]

Comment: Formerly RCW 30.28.050.

11.
11.
11.

11.

11.

11.
11,
1l.
11.
11.
11.
11.
11.
11.
11.
11.
11.
11.
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104.010
104.020

104.030

104.04Q

104.050

104.060
104.070
104.080
104.090
104.100
104.110
164.120
104.130
104.900
104.910
104.920
104.930
104.940
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CHAPTER 11.104

WASHINGTON PRINCIPAL AND INCOME ACT

Definitions
Duty of trustee as to receipts and expenditures
Income -~ principal -- charges

When right to income arises -- apportionment of
income

Income earned during administration of a deca~
dent's estate

Corporate distribution-

Bend premium and discount

Trade, business and farming operations
Disposition of natural resources
Timber

Other property subject to depletion
Underproductive property

Charges against income and principal
Application of chapter

Short title

Severability ~- 1971 ¢ 74

Section headings not part of law

Effective date 1971 ¢ 74

1805
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116 11.104.010 Definitions. As used in this chapter:

(1) "Income beneficiary" means the person to whom income is
presently payable or for whom it is accumulated for distribution
a8 income;

(2) "Inventory value" means the cost of property purchasad
by the trustee and the cost or adjusted basis for federal income
tax purposes of other property at the time it became subject to

the trust, but in the case of a ((testamentary)) trust assat that

is included on any death tax return, the trustee may, but nead
B A -

not use the value finally determined for the purposes of the

federal estate tax if applicable, otherwise for ancther astate or

inheritance tax;

(3) "Remainderman" means the person entitled to principal,
including income which has been accﬁmulatad and added to
principal. ..

44— Trustee—Reans—an-original-trustee—and-any—suceessor
er—added—trusteer

Comment: The definition of "inventory value" has been
expanded to give a trustee the option of using an asset's death
tax value if and when such asset is subjected to a death tax
reporting requirement. It is toc be emphasized that the use of
the death tax value is discretionary. No liability will attach
to a failure to use such value, whether or not the failure is

intentional.

APPENDIX A: 1984 TRUST ACT COMMENTS 1807

The additional reference to "another estate or" inheritance
tax has been added to reflect the recent changas in the Washing-
ton death tax statutes.

The change of "an" to "any" in section (4).was made to

clarify that "trustee" includes all original cotrustees.
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Sec. 117 11.104.020 Duty of trustee as to receipts and expenditures.

(1) A trust shall be administersd with due regard to the
respective interests of income beneficiaries and remaindermen. A
trust 4is so administered with respect to the allocation of
receipts and expenditures if a raceipt is credited or an expendi-
ture is charged to income or ﬁrincipnl or partly to each:

(a) in accordance with the terms of the trust instru-
ment, notwithstanding contrary provisions of this chapter;

(b) in the absence of any contrary terms of the trust
instrument, in accordance with thq provisions of this chapter; or

(c) 1if neither of the preceding rules of administra-
tion is applicable, in accordance with what is reasonable and
equitable in view of the interests of those entitled to income as
well as of those entitled to principal, and in view of the manner
in which persons ({mem)}} of prudence, discretion and intelligence
would act in the management of their own affairs.

(2) If the trust instrument gives the trustee discretion in
crediting a receipt or charging an akpenditure to income or
principal or partly to each, no inference of imprudence or

partiality arises from the fact that the trustee has made an

allocation consistent with it which is contrary to a provision of

this chapter.
Comment: This change is to clarify that a trustee must act
either in accord with this chapter or in accord with the trust

instrument.

i
i
H
i
]
H
i

Sec.
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118 11.104.030 Income=--principal--charges,
{1} Income is the return in money or property derived from
the use of principal, including:

(a) rent of real or personal property, including sums
received for cancellation or renewal of a lease;

(b) interest on money lent, including sums received as
consideration for the privilege of pre-payment of principal
except as provided in RCW 11.104.070 on bond premiums and bond
discounts;

(¢) income earned during administration of a dece-
dent's estate as provided in RCW 11.104.050;

{(d) corporate distributions as provided in RCW 11.
104.060;

(e) facervedy)
obligations issued at a discount as provided in RCW 11.104.070;

increment in value on bonds or other
(£) receipts from business and farming operations as
provided in RCW 11.104.080;

(g) receipts from disposition of natural rescurces as
provided in RCW 11.104.09d{lnd 11.104.100;

(h) receipts from other principal subject to depletion
as provided in RCW 11.104.110; and

(i) receipts from disposition of underproductive
property as provided in RCW 11.104.120.

(2) Principal is the property which has been set aside by

the owner or the person legally empowered sc that it is held in

trust eventually to be delivered to a remainderman while the
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return on or use of the principal is in the meantime taken or
received by or held for accumulation for an income beneficiary.
Principal includes:

(a) consideration received by the trustee on the sale
or other transfer of principal or on repayment of a loan or as a
refund or replacement or change in the form of principal;

(b} proceeds of property taken on eminent domain
proceedings;

(c) proceeds of insurance upon proparty forming part
of the principal except proceeds of insurancs upon a separate
interest of an income beneficiary;

(d) stock dividends, receipts on liquidation of a
corporation, and other corporate distributions as provided in RCW
11.104.060;

(e) receipts from the disposition of corporate

sacurities, bonds or other obligations for the payment of money

-as provided in RCW 11.104.070;

(f£) royalties and other receipts from disposition of
natural resources as provided in RCW 11.104.090 and 11.104.100;

(g) receipts from other principal subject to depletion
as provided in RCW 11.104.110;

(h) any profit resulting from any change in the form
of principal except as provided in RCW 11.104.120 on underproduc-
tive property; ’

(1) receipts from disposition of underproductive

property as provided in RCW 11.104.120; and

APPENDIX A: 1984 TRUST ACT COMMENTS

(j) any allowances for depreciation established under

RCW 11.104.080 and 11.104.130(1)(b).
(3) After determining income and principal in accordance
with the terms of the trust instrument or of this act, the

trustee shall charge to income or principal expenses and other

charges as provided in RCW 11.104.130.

Comment: Changes were made to clarify the language of the

statute.

1811
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right to income arises--apportionment of
income.

(1) An income beneficiary is entitled to income from the
date specified in the trust instrument, or, if none is specified,

from the date an asset becomas subject to the trust, In the case

of an asset becoming subject‘to a trust by reason of a will, it

becomes subject to the trust as of the date of the death of the

testator even though there is an intervening period of adminis-

tration of the testator's estate.

(2) Subject to subparts (a) -and {(b) below, ({In}} in the
administration of

2 decedent’'s estate or of an asset becoming

subject to a trust by reason of a Will{fe3), all receipts paid on

or before the date of death of the testator are principal,

and
all receipts paid after such date are income.

(a) Notwithstanding the foregoing, receipts due but

not paid ({a%}} on _or before the date of death of the testator

are principal; and

(b) receipts in the form of periodic payments (other

than corporate distributions to stockholders), including rent,

interest, or annuities, not duas tte%)) on or before the date of

death of the testator shall be treated as accruing from day to

day. That portion of the receipt accruing before the date of

death is principal, and the balance is income.

Comment: Subsection (2) has been changed to clarify the

characterization of receipts not specifically enumerated in

|
:
!
;
i
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subparts (a) and (b). In addition, subparts (a) and (b) have

been clarified by raferencing receipts received on or before the

date of death, instead of receipts received at the date of death.
The former reference was ambiguous as to whether or not the
phrase "at the date of death” was inclusive or exclusive of the

actual day of death. Carl J. Sinder, Revised Uniform Principal

and Income Act; progress but not perfection, Law Forum 473, 479

(1963).

{(3) In all other cases, any receipt from an income produc-
ing asset is income even though the receipt was earned or accrued
in whole or in part before the date when the asset became subject

to the trust.

(4) On the términation of an income beneficiary's income

" if such interest
interest, tttnceme'ﬁtfﬂCG'hﬁﬁ‘*°e'd*"'*’“""’

was not subject to any discretion to withhold, accumulate, or

distribute income to or for any other beneficiary, then incgme on

hand but undistributed shall belong to such income beneficiary or

his estate except that if the income beneficiary is the

surviving spouse of the testator or granior of the trust and thg

income interest otherwise qualifies for the marital deduction on

any federal estate tax return, then all accrued but undistributed

income 4is subject to a power in such surviving spouse,

exercisable by will by specifically referring to this statute, to

appoint the same to the testator or grantor or his or her estats.

All undistributed income not disposed of under the foregoing
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provisions of this subsection shall be held and distributed as

part of the next eventual interest or estate in accordance with

the provisions of the will or trust relating to such next

eventual interest or estate, ({—except—thin-shadi—net-apply—te

"ma e 3 oi-aned: i 4.
any maritet vt or—ir

Fy e FRE P Ry £ gt CY. N
ronrtereftear—provided—in—Se TON-ZOTO

-z —amrenched—or s:vnu\-t%ﬁ; of—the—internai—Rey Sed f-the
Yrrited—-Staten—)>
Comment: The language referring to Section 2056 of the

Internal Revenue Code was deleted to avoid the unceonstitutional
delegation of legislative authority as outlined in thae case of
State v. Dougall, 89 Wash. 2d. 118, 570 P. 2d 135 {(1977). 1t was
replaced by language making the proper method of allocating
accumulated income dependent on whether the income interest was
discretionary or not. With the exception of an Estate Trust, all
trusts which qualify for the marital deduction must have non~
discrétionary income interests in favor of the surviving spouse.
Under the proposed change, this will result in the disposition of
any interest on hand at the time of termination to either the
surviving spouse or his estate, avoiding a disqualification of
the interest for marital deduction purposes. Other accrued but
undistributed income shall pass to the next succeeding interest,
subject to a power of appointment in the surviving spouse. The
addition of the power of appointment provision ia to protect
Qualified Terminable Interest Property Trust interests from

disqualification for the marital deduction. This is based on

:
H
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Treasury Regulation 20.2056(b}-5(£)(8), which provides that
accrued but undistributed income at the time of the surviving
spouse’'s death can be passed on to third parties so long as it
was subject to a general power of appointment in the surviving
spousa. The "QTIP" trust is the only marital deduction trust
format (other than an Estate Trust) which does not by its nature
have such a power in the surviving spouse. With respect to
Estate Trusts, all accrued interest will pass to the surviving
spousae's estate under the terms of the trust instrument.

The proposed changes will also prevent an inadvertent
application of the grantor trust rules of Internal Revenue Code
§677. Under that section, all income which may be accumulated
for the benefit of the grantor or his spouss will be currently
taxed to him. The normal short term, or Clifford, trust provides
that trust assets revart ¢o the grantor upon the trust's
termination. Under the present statute, if the instrument does
not explicitly state that all undistributed income is to be
distributed ¢to a person or entity other than the grantor, such
income becomes payable to the grantor, causing an application of
§677. The new draft provides that undistributed income belongs
to the income beneficiary, alleviating this problem.

Finally, the changes allow the trustee to accumulate income
for ultimate passage to successors in interest for practical or

tax reasons, if the instrument so allows.
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(5) Corporate distributions to stockholders shall be
treated as due on the day fixed by the corporation for determinae
tion of stockholders of record entitled to distribution, or if neo

date is fixed, on the date of declaration of the distribution by

the corporation.

secC.
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120 11.104.050 Income earned during administration of a dece-
dent's estate.

(1) Unless the will or the court otherwise provides and
subject to subsection (2), all expenses incurred in connection
with the settlement of a decedent's estate, including debts,
funeral expenses, estate taxes, interest due at death and penal-
ties concerning taxes, family allowances, fees of attorneys and
personal representatives, and court costs shall be charged

against the principal of the estate, except that the principal

shall be reimbursed from income for any increase in estate taxes

dug  to the use of administration expenses which were paid from

principal as deductions for income tax purposes.

(2) Unless the will or the court otherwise provides, income
from the assets of a decedent's estate after the death of the
testator and before distribution, including income from property
used to discharge liabilities, shall be determined in accordance
with the rules applicable to a trust under this act and distrib-
uted as follows:

{a) to beneficiaries of any specific bequest, legacy,

or devise, speeifie¢-legatees—and-devinseens; the income from the
property bequeathed or devised to them fespectively, less taxes,
ordinary repairs, and other expenses of management and operation
of the property, and appropriate portions of interest accrued
since the death of the testator and of taxes imposed on income
(excluding taxaes on capital gains) which accrue during the period

of administration; and
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(b) subject to subpart (¢}, to all other

beneficiaries, including'trusts‘ tregatees—and devisess—except
~tegateen—of-pecuniary-bequests—not—inm—truse; the balance of the

income less the balance of taxes, ordinary repajirs, and other

expenses of management and operation of all property from which

the estate is entitled to income, plus the balance of all

-interess income accrued since the death of the testator, and less
the bnlancorbf all taxes imposed on income (excluding taxes on
capital gains) which accrue during the period of administration,
in proportion to their respective interests in the undistributed

assets of the estate computed at times of distribution on the

basis of the fair value; provided, however, that the amount of

such income earned before the date or dates of payment of any

estate or inheritance tax shall be distributed to those

beneficiaries in proportion to their interests immediately befors

the making of such payments.

{c) pecuniary bequests not in trust do not receive

income, and, subject to the provisions of RCW 11.56.160, all such

bequests, are not allocated any share of the expenses identified

in subsection (2}(b) of this section.

(3) Any income with respect to which the income taxes have

been paid which is pavable in whole or in part to one or more

charitable or other tax exempt organizations, and for which an

income tax charitable deduction was allowable, shall be allocated

among the distributees in such manner that the diminution in such

taxes resulting from the charitable deduction allowable will
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inure to the benefit of the charitable or tax exempt organization

giving rise to the deduction.

3% (4) Income received by a trustee under subsection (2)

shall be treated as income of the trust.

Comment: This section has been redrafted to allow the
reallocation of estate settlement expenses by the court should
sound economic, eqguitable, or tax reasons for doing so be shown.
In addition, the proviso of subsection (1) has been added to
statutorily provide for the equitable adjustment required by the
courts in Estate of Bixby, 295 P.2d 68 (D.C. Cal. 1956), and
Estate of Warms, 140 N.Y.S.2d 169 (N.Y. Co. 1955). As with the
other allocations provided in subsection (1), this proviso is
subject to contrary provision in the will, and contrary order of
court,

Subsection (2)(b) was changed by deleting the reference to
legatees of pecuniary bequests not in trust, and making this the
subject of new subsectio&l(c). This change was made for clarity.
In addition, subsection (2)(b) was expanded to clarify the method
for allocating the income amongst the general and residuary
beneficiaries. The new language makes clear that the allocation
is to be made on a ratable basis according to the fair value of
each such beneficiary's interest in the estate immediately before
the distribution is made. The proviso is designed tc ensure that

the income interests of beneficiaries that bear a greater share of
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death taxes will not be disproportionately reduced. These

provisions based on section 11-3.1(d).(2) of the New York

are
Estates, Powers and Trusts law.

New subsection (3) is based on §15-1-417(5) of the Colorado

Revised Statutes. This provision has been added to ensure that

the amount

of income to be paid to a charitable or other tax
exempt organization is not diminished by income taxes if the
amount would have been allowable as a charitable deduction on the

fiduciary income tax return.

sec.
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121 11.104.060 Corporate Distribution.
(1)

corporation,

Corporate distributions of shares of the distributing

including distributions in the form of a stock split
or stock dividend,

are principal. A right to subsg¢ribe to shares

or other securities issued by the distributing corporation

accruing to stockholders on account of their stock ownership and

the proceeds of any sale of the right are principal.

(2) Except to the extent that the corporation indicates
that some part of a corporate distribution is a settlement of
preferred or guaranteed dividends accrued since the (erustee)

stock became a {nteoekhelderd part of the trust corpus or is in

lieu

of an ordinary cash dividend, a corporate distribution is
principal if the distribution is pursuant to:

(a)
(b)

plan by which assets of the corporation are acquired by another

a call of shares;

a merger, consolidation, reorganization, or other

corporation;
(c)

any distribution which the corporation indicates is a

or

a total or partial liquidation of the corporation,
including
distribution in total or partial ligquidation or any distribution
of assets, other than cash, pursuant to a court decree or final
administrative order by a government agency ordering distribution
of the particular assets.

(3)

investment

Distributions made from ordinary income by a regulated
company or by a trust qualifying and electing to be

taxed under federal law as a real estate investment trust are
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income. All other distributions made by the company or trust, § sec. 122 11.104.070 Bond premium and discount.
including distribution from depreciation or depletion, whether in ! (1) Bonds or other obligations for the payment of money are

the form of cash or an option to take naw stock or cash or an ! principal at their inventory value, except as provided in subsec-

option to purchase additional shares, are principsl. f tion (2) for discount bonds. The trustee shall not make provi-

(4) Except as provided in subsections (1), (2), and (3) of : sion for amortization of premiums or accumulation of discount

this section, all corporate distributions are income, including i except where the trust instrument provides otherwise. If the
T T ———

cash dividends, distributions of or rights to subscribe to shares instrument provides for amortization of premiums or accumulation

or securities or obligations of corporations other than the of discount, but not both, and is silent as.toc one, it shall be

distributing corporation, and the proceeds of the rights or the duty of the trustee to amortize premiums and accumulate

property distributions. Except as provided in subsections (2) discount. The proceeds of sale, redemption or other disposition

and (3) of this section, if the distributing corporation gives a

of the bonds or obligations are principal,

stockholder an option to receive a distribution either in cash or (2) The increment in value of a bond or other obligation

in its own shares, the distribution chosen is income. ; for the payment of money bearing no fixed rate of intesrest or

(5) The trustee may rely upon any statement of the distribe ! payable at a future time in accordance with a fixed schedule of

uting corporation as to any fact relevant under any provision of appreciation in excess of the price at which it was issued is
this act concerning the source or character of dividends or distributable as income. Except as otherwise provided in RCW
distributions of corporate assets. A 11.104.040(4), the increment in value is distributable to the

Comment: Subsection (2) has been changed to conform to the beneficiary who was the income beneficiary at the time of incre-
R

allocation rules of RCW 11.104.040. ment from the first principal cash available or, if none is
available, when realized by sale, redemption or other disposi-

! tion. Whenever unrealized increment is distributed as income but
out of principal, the principal shall be reimbursed for the

increment when realized.

Comment: Subsection (2) has been changed to include obliga-

tions which do not bear a fixed rate of intereast. As presently

i
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drafted, the rule of subsection (2) would not apply to most short

term obligations which do not have a fixed schedule of apprecia-

tion. Without the addition of this language it would appear the

earnings on such obligations should be allocated to principal

under the rule of subsection (1). Carl J. Sinder, Revised

Uniform Principal and Income Act; progress but not perfection,

Law Forum 473, 485 (1963); George E. Parker, The New Principal

and Income Act, 45 Mich.S5.B.J. 24, 26 (1966),

This change is
similar to Florida Statute §738.07.

3

jeC.
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123 11.104.080 Trade, business and farming operations. If a

trustee uses any part of the principal in the operation of a

trade, business or farming operation, the procesds and losses of
the business shall be allocated in accordance with what is
reasonable and egquitable in view of the interest of those enti-
tled to income as well as those entitled to principal, and in
view of the manner in which pesrsons {4men)}} of prudence, discre-
tion and intelligence would act in the management of their own
affairs in accordance with RCW 11.104.020. The operation of real

estates for rent is considered a business.
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Sec. 124 11.104.090 Disposition of natural rescurces.

(1) If any part of the principal consists of a right to
receive royalties, overriding or limited royalties, working
interests, production payments, net profit intergsts, or cther
interests in minerals or other natural resources in, on or under
the land, the receipts from téking the natural resources from the
land shall be allocated as follows:

(a) 4if received as rent on a lease or extension
payments on a lease, the receipts are income;

(b) if received from-.a production payment, the re-
ceipts are income to the extent of any factor for interest or its
equivalent provided in the government instrument. There shall be
allocated to principal the fraction of the balance of the ra-
ceipts which the unrecovered cost of the production payment bears
to the balance owed on the production payment exclusive of any
factor for interest or its equivalent. The receipts not allo-
cated to principal are income; and

(¢} 4if received as a royalty, overriding or limited
royalty, or bonus, or from a working, net profit, or any other
interest in minerals or other natural resources, receipts not
provided for in the preceding paragraphs of this section shall be
apportioned on a yearly basis in accordance with this paragraph
whether or not any natural resource was being taken from the land
at the time the trust was established. HThore)) Receipts shall
be {(feransferred—to—prineipal-al) allocated to income or appor-

tioned betwsen income and principal in the discretion of the
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trustee, but in no event shall principal be allocated more than
that portion of the gross receipts HHin-ehe—amount—and—-to—she
ensentd which is deductible ({from-federal—tbakationyy for

federal income tax purposes during such year. (ftunder—saning
teaws—in—anistonge—at—-thotimne—of-receipir}) The balance of the

gross receipts, after payment therefrom of all expenses, direct

and indirect, is income.

(2) I1f a trustee, on January 1, 1972, held an item of
depletable property of a type specified in this section, he the
trustee shall allocate receipts from the property in the manner
used before January 1, 1972, but as to all depletable property
acquired after January 1, 1972, by an existing or new trust, the
method of allocation provided herein shall be used.

(3) This section does not apply to timber, water, soil,

sod, dirt, turf, or mosses.

Comment: The language of subsection (l)(c) has been modi~
fied to give the trustee greater flexibility in the allocation of
receipts from certain 'hatural resources. The former limit on
principal allocations has been retained, being dependent on
available deductions for income tax purposes. This new rule
gives the trustee greater flexibility to weigh the equities of &
given situation. The new rule is a varient of California Civil

Code §730.09(a)(3}).
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11.104.100 ' Timber. If any part of the principal consists

of land from which merchantable timber may be removed, the

receipts from taking the timber from the land shall be allocated

in accordance with RCW 11.104.020.

APPENDIX A: 1984 TRUST ACT COMMENTS

11.104.110 Other property subject to depletion. Except as
provided in RCW 11.104.090 and 11.104.100, if the principal
consists of property subject to depletion, including leaseholds,
patents, copyrights, royalty rights, and rights to receive
payments on a contract for deferred compensation, receipts from
the property, not in excess of five percent per year of its

inventory value, are income and the balance is principal.

1829
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Seec. 125 11.104.120 Underproductive property.

(1) Except as {{eiherwise—provided—in—this—seetiont)
provided in subsection (5) below, a portion of the net proceeds

of sale of any part of principal which is underproductive {hes

Y < < i £mir ol . i
4 < X ¥ por per

income—benefioiery}) shall be treated as delayed income to which
the income beneficiary is entitled as provided in this section.
The net proceeds of sale are the gross proceeds received,
indiudinq the value of any property received {(fin—subesitution
fer—aho-propeniy—disposed—oiy), less ({she)) expenses, including
any capital gains tax{fr—if—any)) incurred in the disposition,
and less any carrying charges paid while the property was under-
productive. i

(2) The sum allocated as delayed income is the difference
between the net proceeds and the amount which, had it been
.invested at simple interest at four percent per year while the
property was underproductive, would have produced the net pro-
ceeds, This sum, plus any carrying charges and expenses previ-
ously charged against income while the property was underproduc-
tive, less any income received by the income beneficiary from the
ﬁroperty, and less the value of any férenefieteaidd use of the
property by the income beneficiary, is income, and the balance is

principal.
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(3) Except as otherwise provided in RCW 11.104.040(4) an
income beneficiary is entitled to delayed income under this
section as if it accrued from day to day during the time he was a
beneficiary.

(4) If principal subject tc this section is disposed of by
conversion into property which cannot be apportioned easily,
including land or mortgages (for axample, realty acquired by or
in lieu of foreclosure), the income beneficiary is entitled to
the net income from any property or obligation into which the
original principal is converted while the substituted property or
obligation is hald. If within five years after the conversion
the substituted property has not been further converted into
easily apportionable property, no allocation as provided in this
section shall be made.

{5) This section does not apply to underproductive property

which the trustee is authorized to retain by the terms of the

controlling document or by law, which is received into or

acquired by the trust from any source (excepting property which

is purchased by the fiduciary in administering the trust), the

retention of which has been authorized in writing by the income

beneficiaries, or the retention of which would be considered

proper under the standard set forth in RCW 11.100.020,

(6) As used in this section, the term "underproductive

property" refers to any property which has not produced an

average net income of at least one percent per year (simple

interest) of its inventory value for more than a year {including
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88 income the value of any use of the property by the income

beneficiary.)

Comment: The definition of "underproductive property" has
been taken from subsection (1) and added as new subsection (6)
for clarity. New subsec;ion (5) was added to create an exemption
from the application of this section where the trustee is specif-
1;nlly authorized to retain underproductive propertﬁ, where the
property was contributed to the trust in its present form, or
where the asset's retention would not be considered imprudent
under the standards set out in the trustee's investment statute,
This is a varient of the New York common law rule that, when
dealing with property which was previously owned by the grantor,
there 18 no right to deferred income on its sale unlass the
trustee was under a duty to make the Property productive. 3 a,

‘Scott, Scott on Trusts, §241.2, P.2079 (3rd. ed. 1967).

The subjective requirement that the value of the income
beneficiary's "beneficial” use offset the computation of delayed
income has bean eliminated. The value og any use by the benefi-
ciary will instead be considered, with its beneficial character
being one of the factors in determining its value.

All other changes were madas for clarity.
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sec. 126 11.104.130 Charges against income and principal.

(1) the following charges shall be made against income:

(a) Ordinary expenses incurred in connection with the
administration, management, or preservation of ths trust prop-
erty, including regularly recurring taxes assassad against any
portion of the principal, water rates, premiums on insurance
taken upon the interests of the income beneficiary, remaindermen,
or trustee, interest paid by the trustee, and ordinary repairs;

(b) if the trustee deems the same to be appropriate

under the standards set forth at 11.104.020(1)(¢), a reasonable

allowance for depreciation on property subject to depreciation
under generally accepted accounting principles; but no allowance
shall be made for depreciation of that portion of any real
property used by a beneficiary as a residence or for depreciation
of any property held by the trustee on January 1, 1972 for which
the trustee is not then making an allowance for depreciation;

(c) one-half of court costs, attorneys fees, and other

fees on period {({fudieiat)) accountings, unless the court directs

otherwise;

(d) court costs, attorneys fees, and other fees on
other accountings or judicial proceedings if the matter primarily
concerns the income interest, unless the court directs otherwise;

(e) one-half of the trustee's regular compensation,
whether based on a percentage of principal or income; end

(f) all expenses reasonably incurred for current

management of principal and application of income; and
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9 (q9) any tax levied upon receipts tHdefined—as))
allocated to income under this act or the trust instrument and
payable by the trustee.

(2) If charges against income are of unusual amount, the
trustee may by means of reserves or othar reasonable means charge
them over a reagonable period of time and withhold from distribu-
tion sufficient sums to regularize distributions.

(3) The following charges shall be made against principal:

(a) trustee's compensation not chargeable to inconme
under subsections (1l)(d) and (lf(e), special compensation of
trustees, expenses reasonably incurred in connection with princi~
pal, court costs and attorneys fees primarily concerning matters
of principal, and trustee's compensation computed on principal as
an acceptance, distribution, or termination fee;

(b) charges not provided for in subsection (1),
including the cost of investing and reinvesting principal, the
payments on principal of an indebtedness (including a mortgage
amortized by periodic payments of principal), expenses for
preparation of property for rental or sale, and, unless the court
directs otherwise, expenses incurred in maintaining or defending
any action to construe the trust or protect it or the property or
assure the title of any trust property;

(c) extraordinary repairs or expenses incurred in
making a capital improvement to principal, including special

assessments, but, a <trustee may establish an allowance for

i
!
i
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depreciation out of income to the extent permitted by subsection
(1){(b) and by RCW 11.104.080;

(d) any tax levied upon profit, gain, or other ra-
ceipts allocated to principal notwithstanding denomination of the
tax as an income tax by the tax authority; and

(e) 4if an estate or inheritance tax is levied in
respect of a trust in which both an income beneficiary and a
remainderman have an interest, any amount apportioned to the

trust, including interest (whether on_ account of direct or

indirect borrowing for the purpose of pavying such taxes) and

penalties, even though the income beneficiary also has rights in
the principal.

{(4) Regularly recurring charges payable from income shall
be apportioned to the same extent and in the same manner that

income is apportioned under RCW 11.104.040.

Comment: Subsecciop (1)(b) was changed to give the trustee
discretion in establishing reserves for depreciation. The common
law rule provided that reserves for depreciation wers not permit-
ted without specific authority in the trust instrument. Estate
of Shea, 6% Wn.2d 534, 408 P.2d 356 (1966). To require the
establishment of a reserve account will often defeat the primary
intent of the trustor - to provide the maximum possible benefit
for the income beneficiary. It is more equitable not to require

the establishment of such a reserve, but rather authorize its
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astablishment if prudent., See Caorge C. Bogert, The Revised

Uniform Principal and Income Act, 38 Notre Dame Lawyer 50, 56

(1962); Allison Dunham, et al., Uniform Revised Principal and
income Act, 101 Trusts & Estates 894, 897 (1962).

Subsection (1)(c) has been changed by deleting the require-
ment that a perivdic accounting be part of a judicial proceeding
in order for the allocation rules of that subsection to apply.
This was done to ensure a like allocation in the event of a non-
judicial periodic accounting. Previously such fees and costs
were not specifically addressed. ‘

The language of subsection 1(f) was changed to correspond to
the language of subsection 3(d).

Subsection (3)(e) was changed to specify that the interest
incurred to pay death taxes may be from direct or indirect bor-
rowing. For example, interest from direct borrowing would be
interest charged by the taxing authority when the tax is not
‘timely paid, and interest from indirect borrowing would be inter-
est incurred when money is borrowed from a third party and taxes
are paid. Under current law a question could arise where an
estate borrows money from a third party in order to pay death
taxes. Arguably, the interest thus incurred is not interest on
the taxes. This modification makes clear that interest incurred
on account of such indirect borrowing should be treated as

interest on such taxes under the statute.
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11.104.900 Application of chapter. Except as specifically
provided in the trust instrument or the will or in this chapter,
this chapter shall applyies to any receipt or expense received or
incurred on or after January 1, 1972 by the estate of any dece-
dent dying on or after January 1, 1972 or by any trust whether
established before or after January 1, 1972 and whether the asset
involved was acquired by the trustee before or after January 1,

1972, or after the effactive date of this 1984 Act.
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11.104.910 Short title. This chapter may be cited as the 11.104.920 Severability--1971 ¢ 74. If any provision of

Washington Principal and Income Act. % this act or the application thereof to any person or circunstance
is held invalid, the invalidity does not affect other provisions
or applications of the act which can be given effect without the
invalid provision or application and to this end the provisions

of this act are severabls.

R
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11.104.930 Section headings not part of law. Section

as found in this iBTi-—amendasory 1984 act do not

constitute any part of the law.

11.104.940 Effective date 1871 ¢ 74. This chapter shall
headings,

take effect on January 1, 1972, with the amendments of 1984 ¢ =--

to take effect on January 1, 1985.
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CHAPTER 11.106 g sec. 128 11.106.010 Scope of chapter -- Exceptions. This chapter
TRUSTEES' ACCOUNTING ACT | aheldi does not apply to resulting trusts, constructive trusts,
11.106.010 Scope of chapter -- Exceptions business trusts whers certificates of beneficial interest are
11.106.020 Trustee's annual statement ' issued to the beneficiaries, investment trusts, voting trusts,
11.106.030 Intermediate and final accounts -- Contents -- . insurance trusts prior to the death of the insured, trusts in the
Filing nature of mortgages or pledges, trusts created by judgment or
11.106.040 Account -~ Court may require -- Petition decree of a federal court or of thes superior court when not
11.106.050 Account filed -- Return day -- Notice sitting in probate, liquidation trusts or trusts for the sole
11.106.060 Account filed -- Objections -~ Representation of purpose of paying dividends, interest or interest coupons,
beneficiaries 7 salaries, wages or pensions; nor eheli does this chapter apply to
11.106.070 Court to determine accuracy, validity -- Decree personal representatives. HSCNEGRG—aidRini o Crators—on
11.106.080 Effect of decree quardians. [1955 c 33 §30.30.010. Prior: 1951 ¢ 226 §10.]
11.106.090 Appeal from decree z Comment: Formerly RCW 30.30.010.
11.106.100 Waiver by beneficiary
11.106.110 , Waiver -- How constituted Sec. 129 11.106.020 Trustee's annual statement. The trustee or
Reviser’'s note: For prior laws on this subject see: 1941 trustees appointed by any will, deed or agreement -heretofowe—ow-
€ 229 §§1-28; Rem. Supp. 1941 §§11548-1 -~11548-28; 1943 ¢ 152 ‘Wereafbar—aneeuted shall mail or deliver at least annually to

§1; Rem. Supp. 1943 §11548-27. each adult income trust beneficiary a written itemized statement

of all current receipts and disbursements made by the trustee of
the funds of the trust both principal -and income, and upon the
request of any such beneficiary shall furnish him an itemized
statement of all property then held by such trustee, and may also
file any such statement in the superior court of the county in
which the trustee or one of the trustees resides., (1955 c 33

§30.30.020. Prior: 1951 c 226 §2.]

TR
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Comment; Formerly RCW 30.30.020.

Sec. 130 11.106.030 Intermediate and final accounts ~- Contents --

Filing. In addition shewess to the statement required by RCW

11.106.020

any such trustee or trustees whenever it or they so

desire, may, file in the superior court of the county in which the

trustees or one of the trustees resides an intermediate account

under oath showing:
(1) The period covered by the account;

(2) The total pPrincipal with which the trustee is charge-
abie according to the last preceding account or the 1n§entory if

there is no Preceding account;

(3) An itemized statement of all principal funds received
and disbursed during such period;

(4) An itemized statement of ail income received and dis-

bursed during such Period, unless waived;

(5) The balance of such principal and income remaining at

. the close of such period and how invested;
(6) The names and addresses of all living beneficiariaa,

including contingent beneficiaries, ©f the trust, and a statement i
a8 to any such beneficiary known to be under legal disability;

(7) A deacription of any possible unborn or Unascertained

beneficiary and his interest in the trust fund.
Inaddition—therets, After the time for termination of the

trust shail-—have has arrived, the trustes or trustees may also

APPENDIX A: 1984 TRUST ACT COMMENTS 1845

file a final account in similar manner. {1955 c¢ 33 §30.30.030.
Pricr: 1951 ¢ 226 §3.}
Comment: Formerly RCW 30.30.030.
131 11.106.040 Account -~ Court may require -- Petition. ‘Upon
Sec. . .

the petition under chapter 11.96 RCW of any settlor or of any

beneficiary of such a trust after due notice 4hereof as provided

in chapter 11.96 RCW to the trustee the superior court in the

county where the trustee or one of the trustees resides may

re
direct the trustee or trustees $hevees to file in waid the cou

count at any time eubsequent—te after one year from the day
an ac

on which such a report was last filed, or if none, then after one

year from the inception of the trust., [1955 c 33 §30.30.040.

Prior: 1951 ¢ 226 §4.}

Comment: Formerly RCW 30.30.040. The changes incorporate

the judicial resolution procedures of chapter 11.96 RCW for uni=-

formity of procedures.

Sec, 132 11.106.050 Account filed ~- Return day =-- Notice. When any
swel account shell-have has been filed pursuant to RCW 11.106.040

the clerk of the court where filed shall fix a return day

and issue a notice as provided in RCW 11.96.090. fer

therefor,
rereina—if—eaeh—ofthe-peneficiaries-and—the—guardians—and
te-perzonniiy—served—with—a—copy-sf—ehe-notice—whetherwithin—er
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“MH%WM&G—W—&H!W
Lo—She—return-day,—Shen-no-publication—of-the-notice—shaii—ie
Feqtirodr—othorvinse—tho—trusteec—ohall-osause—notice—as—provided
-fop—herein—io—Do—given—by-publiching—the—sane—at—least-once—a

£ . i % i +h

LuER -da the

moiled—te—each—such—benefietary—not—se—served-at—sueh

bt
4-3> v gy Aldd—ahall. e

3 i i, 1
reneTIcreTy"

eitgned-by—the—person—served. The notice shall state the time and
place for the return day, the name or names of the trustee or
truatees who have filed the account, that the account has been

filad, that the court is asked to settle suehr the account, and

that any objections or exceptions -eherete to the account must be filed

sec.
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with the clerk of sa4d the court on or before suehl the return

day. {1955 ¢ 33 §30.30.050. Prior: 1951 c 226 §5.]

Comment: Formerly RCW 30.30.050. These changes incorpo-
rate the judicial resolution procedures of chapter 11.96 RCW for

uniformity of procedures,

133 11.106.060 Account filed -- Objections ~« Representation of
beneficiaries. Upon or before the return day any beneficiary of
the trust may file his written cbjections or exceptions to the
account filed or to any action of the trustee or trustees set
forth +herein in the account. The court shall appoint feieher

She—togal] guardians ad litem as provided in RCW 11.96.180 and

the court may allow representatives to be appointed under RCW

11.96.170 and 11.96,.110 to represent the persons listed in those

.3 tes o 3 3.4
sections. {(ef—as-beneficieryr—or gaardian—ad-item—to—represent
the intareasgts £ Ry SUGH- A ‘fi-i::? Whe—ig—aR—infant 3

e Aicatlad o a2ich an aextoent. that -h Py

inrﬂmpnrnnb

) ;- : -t fded ek : - .
S aHOR——bY B G R—-E O P reSeRTA LIV OBV S EY—URB O rA-Or—Ua s G e P S L ed-

shall _be-concluded hy ARY-2 ticn-taken hy he. wet

banafi {nvy
c . 14 3 fied £t} ) ne
“Amberests—are—aimitar—te—bthe—interesto—ofsueh—unbern—er-
unesceresined—beneficiany -}
§30.30.060.

[1977 ex.s. ¢ 80 §31; 1955 ¢ 33

Prior: 1951 c 226 §6.]
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Purpose -- Intent -~ Severability -~ 1977 ex.s. c 80; See
notes following RCW 4.16.190.

Comment: Formerly RCW 30.30.060. These changes incorporate
the judicial resclution procedures of chapter 11.96 RCW for uni-
formity of procedures.

134 11.106.Q70 Court to determine accuracy, validity «~- Decreas,

r—the—same~sime Upon the return date or at some later date fixed

by the court if so requasted by one or more of the parties, the

court without the intervention of a jury and after hearing all

the evidence submitted shall determine the correctness of the
account and the validity and propriety of all actions of the
trustee or trustees set forth shewesn in the account including
the ‘

purchase, retention and disposition of any of the property

and funds of the trust, and shall render its decree either

approving or disapproving the eame account or any part thkereef of

it, and surcharging the trustee or trustees for all losses, if

any, caused by negligent or wilful breaches of trust. [1955 ¢ 33

§30.30.070. Prioxr: 1951 c 226 §7.])

Comment: Formerly RCW 30.30.070.

135 11.106.080 Effect of decree., The decree ee rendared under
RCW 11.106.070 shall be deemed final, conclusive and binding upon
all the parties interested including all incompetent, unborn and

unascertained beneficiaries of the trust subject only to the

sec.

Sec.

Sec.
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right of appeal hereinafeer—seated under RCW 11.101.090.

{1955 ¢

33 §30.30.080. Prior: 1951 c¢ 226 §8.]

Comment: Formerly RCW 30.30.080.

136 11.106.090 Appeal from decree. The decree ee rendered

under RCW 11.106.070 shall be a final order from which any party

in interest may appeal as in civil actions to the supreme court

or the court of appeals of the state of Washington. (1971 ¢ 81

§80; 1955 ¢ 33 §30.30.090. Prior: 1951 c 226 §9.]

Comment: Formerly RCW 30.30.090.

137 11.106.100 6eetior-may—weaive—or—inerecase—acoounting-re-
quirements——haiver—by-peneficiary—The-settior—of—any—trust
sovernedby-Shio—ohapiermay-—waive—anyor—all-of-theprovisions
Of~REW~3 O3 Or-S30—roqti-r i Rd-Pariedis it atonenie—So—bone i
eiartes —or—may—add-additional—duties;~in-the—inserument-creating
Lhe—bwast—and Any adult beneficiary entitled to an accounting
under either RCW 11.106.020 or 11.106.030 may waive such an ac-
counting by a separate 1hstrument delivered to the trustee.

[1955 ¢ 33 §30.30.100.

Prior: 1951 ¢ 226 §ll.)

Comment: Formerly RCW 30.30.100 and now provided for under

new Chapter 11.97.

138 11.106,110 Waiver -- How constituted. This chapter is

declared to be of similar import to the uniform trustees' ac-

counting act. Any meodification under RCW Ch. 11.97 (including a
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waiver) of the requirements under this chapter, -A—prewisien in

any will, deed or agreement heretofore or hereafter executed,

shall be given effect whether the waiver refers to which-provides—
in-substance.
43 ——That-theFaqiirenents—or—pronisions—of- the uniform
trustees’ accounting act «heshes by name or other reference
or__to -Lthersto——are-uaived,.or-that-the-trustes—shall-aot—be-
Fegiirad-toconplyLtherewithiar.
9zy—Ama;—um»qmquésomoata—o;—p&ou&s&caa—oi-any other act of
like or similar import, Are—Waivad —oi-that—the-tiustes—shall-not
bo-seqiired-4o—<conply—thererithimshall—Constituto—a—mwaiver—biy-she
BOLSLOF-PULrSUARE—L—REW—30.-30-100 [1955 ¢ 33 §30.30.110.
Prior: 1951 c 226 §l2.}
Comment: Formerly RCW 30.30.110 reads same as above

comment.

11

11.

11.

11.

11.

11.

11.
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CHAPTER 11.108

DISTRIBUTION IN SATISFACTION OF CERTAIN BEQUESTS

.108.010

108.020

108.030

108.040

108.050

108.060

108.900

Definitions

Marital deduction gift; Compliance with federal law;
Intent

Pecuniary bequests; Valuation of assets if distribu-
tion other than money

Construction of certain pre-September 12, 1981,
marital deduction formula bequests

Marital deduction gift in trust; Application provi-
sions

Marital deduction gift; Six months survivorship

requirement

Application of chapter

1851
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140 11.108.010 Definitions.
(1)

ing instrument which either is expressly stated as a fixed dollar

As used in this chapter:

The term "pecuniary bequest" means a gift in a govern-

amount or is & gift of a dollar amount determinable by the provi-
sions of the governing instrument, and a gift expressed in terms
of a "sum" or an "amount," unless the context dictates otherwise,
shall be deemed to be a gift of a dollar amount.

(2)

tax deduction allowed for transfers under Section 2056 of the

The term "marital deduction" means the federal estate
Internal Revenua Code.
(3)
amount qualifying for the marital deduction.
(4)
to qualify for the marital deduction.
(5)
codicils,
(6)

Reference to

The term "maximum marital deduction™ means the maximum

The term "marital deduction gift" means a gift intended

The term "governing instrument” includes a will and
irrevocable and revocable trusts.

"Fiduciary" means trustee or personal representative,

a fiduciary in the singular includes the plural
where the context requires.

(7
United States

References to ths "Internal Revenue Code" are to the

Internal Revenue Code of 1954, as it is amended
from time to time. Each reference to a section of the Internal
Revenue Code refers as well to any subsequent provisions of law
enacted in its place.
(8)

bequests made in a governing inatrument.

The term "gift" refers to all legacies, devises, and

p—,

Sec.
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Comment: In part, from California Probate Code Section

1030.

141 11.108.020 Marital deduction gift; Compliance with federal

law; Intent. If a governing instrument contains a marital deduc-
tion gift, the provisions of the governing instrument, including
any power, duty, or discretionary authority given to the fidu~
ciary, shall be construed to comply with the marital deduction

provisions of the Internal Revenue Code and the regulations

thereunder in order to conform to that intent. Whether the gov~
erning instrument contains a marital deduction depends upon the
intention of the testator at the time the governing instrument is
executed. If the testator has adequately evidenced an intention
to make a marital deduction gift, the fiduciary shall not take
any action or have any power that may impair that deduction.

This section shall neither require nor prohibit a fiduciary mak-

‘ing the election referred to in Section 2056(b)(7) of the Inter-

nal Revenue Code.

Comment: Essentially from California Probate Code, Section
1032. This provision is designed to permit a fiduciary to con-
strue a gift intended to be a marital deduction gift as fully

complying with the provisions of the Internal Revenue Code. The

pasic focus of this section is that it is the "intent" of the
testator as to whether or not there should be a marital deduc~
tion.
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142 11.108.030 Pecuniary bequests; Valuation of assets if dis-
tribution other than money.

(1) If a governing instrument authorizes the fiduciary
to satisfy a pecuniary bequest wholly or partly py distribution
of property other than money, the assets selected for that pure
pose shall be valued at their respective fair market values on
the date or dates of distribution, unless the governing instru-
ment expressly provides otherwise. If the provisions of the
governing instrument permit thé fiduciary to value the assets
selactad for such distribution as of a date other than the data
or dates of distribution, then, unless the governing instrument
expressly provides otherwise, the assets selected by the fidu«
ciary for that purpose shall have an aggregate fair market value
on the date or dates of distribution which, when added to any
cash distributed, will amount to no less than the amount of such
gift as stated in, or determined by, the provisions of the gov~
erning instrument.

(2) A marital deduction gift shall be satisfied only
with assecs which qualify for those deductions.

Comment: Essentially from California Probate Code Section
1C033. This section makes it clear that if a governing instrument
directs the executor to satisfy a pecuniary bequest from property
in kind, tho'property will be valued as of the date of distribu-
tion. The provision goes on to provide that if the governing
instrument gives the fiduciary the right to value the assets on a

date other than the date of distribution, the fiduciary (unless

ez,

i

Sec.
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the governing instrument provides otherwise)} has to value the

assets distributed in kind as of their date of distribution

value. This section is intended to follow the requirements of
Reav. Proc. 64-19 which requires in essence that a pecuniary mari-
receive assets which are fairly

tal share aeither (1)

representative of all appreciation and depreciation in value
prior to the dates of distribution, or (2) be funded with assets
having date of distribution values which are at least equal to

the amount of the bequest provided for by the instrument.

143 11.108.040 Construction of certain pre-September 12, 1981,
marital deduction formula bequests.

(1) Whenever a testator, under the terms of a govern-
ing instrument executed prior to September 12, 1981, leaves out~
right to or in trust for the benefit of such testator's surviving
spouse an amount or fractional share of such testator's estate or
a trust estate expressed in terms of one-half of such testator's
Fedaral adjusted gross estate, or by any other reference to the
maximum estate tax mari;al deduction allowable under Federal law
without referring (either in such governing instrument or in any
codicil or amendment thereto) specifically to the unlimited Fed-
eral estate tax marital deduction enacted as part of the Economic
Recovery Tax Act of 1981, such expression shall, unless subsec-
tion (1) or (2) applies, be construed as referring to such unlim-
ited Federal estate tax marital deduction, and also as expressing

such amount or fractional share, as the case may be, in terms of

1855
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the minimum amount which will cause the least possible amount of
Federal estate tax to be payable as a result of the testator's
death, taking into account other property passing to the survive
ing spouse which qualifies for such marital deduction (at the
value at whigh it so qualifies), and also taking into account all
credits against such Federal estate tax (but only to the extant
that the use of such c¢redits does not increase the death tax
payable).

(2) If this subsection (2) applies to such tastator,
such expression shall be construed as referring to the estate tax
marital deduction allowed by Federal law immediately prior to the
enactment of the unlimited estate tax marital deduction as a part
of the Economic Recovery Tax Act of 1§81. This subsection (2)
shall apply if: ’

(a) the application of this subsection (2) to the
testator will not cause an increase in the Federal astate
taxes payable as a result of the testator's death over the
amount of such taxes which would be payable if subsection
(1) applied; or,

(b) the testator is survived by a descendant (by
blood or adoption) who is not also a descendant (by blood or
adoption) of the tastator's surviving spouse; or

{c) the testator amended the governing instrument

containing such expression after December 31, 1981, without

¥
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amending such expression to refer expressly to the unlimited
Federal estate tax marital deduction;
and subsection (3) does not apply.

{(3) 1f the governing instrument contains language
expressly stating that Federal law is of a particular time prior
to January 1, 1982 is to govern the construction or interpreta-
tion of such expression, the expression shall be construed as
referring to the marital deduction allowable under Federal law in
force and effect as of that time.

(4) 1f subsection (2) or (3) applies to the testator
and if the expression contains any provision raducing the amount
or the fractional share left ocutright to or in trust for the
benefit of the surviving spouse by other property passing to the
surviving spouse and qualifying for the Federal estate tax mari-
tal deduction, the provision shall not be construed as referring
to any property which the personal representative of the testa-
tor's estate, or other authorized fiduciary, elects to qualify
for the Federal estate tax marital deduction as qualified termin-
able interest property. If subsection (1) applies to the testa-
tor, any such provisicn shall be construed as referring to any
property which the personal representative of the testator's
estate, or other authorized fiduciary, elects to gqualify for the
Federal estate tax marital deduction as qualified terminable
interest property, but only to the extent that such construction

does not cause the amount or fractional share left to or for the
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benefit of the surviving spouse to be reduced below that which ig
specified in subsection (2) or (3), whichever is applicable,

(5) This section shall be effective with respect to

testators dying after December 31, 1982,
Comment: From proposed Missouri statute which has not yet
been adopted. The statute &ffectively will do three things:
1. The normal operative rule will be that the formula
provision and reference to a maximum marital deduction in a
pre-September 12, 1981 will be deemed to refer to the new
unlimited marital deduction;
2. Only the amount of property needed to zero out the
tax cost will be placed into the marital gift. Thus, other
dispositions would not be completely wiped out. An example
would be an estate owner who dies in 1982 when the credit
shelter is $225,000 and the will was a2 pre-1976 will refer-
ring to one-half of the adjusted gross estate reduced by
othar qualifying property. With an estate of $600,000, the
statute would not increase the amount of property pPassing
into the formula provision to $600,000 reduced by other
qualifying property, but would also reflect a "reduction"
for the credit shelter amount of $225,000. See "Practical
Drafting,” June 18, 1982 by Richard B. Covey.

3. The old maximum marital deduction law will be
given effect when there will be (1) no increase in Federal

estate taxes as a result of the testator's death, or (2) the

testator is survived by a descendant who is not also a

$
1
|

s
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dascendant of the surviving spouse of the testator, or {(3)
the will was amended after December 31, 1981. It is to be
noted that this provision cannot cperate to reducs the
amount of federal estate tax marital deduction to an amount
less than the amount allowed as a marital deduction undar
federal tax law as it existed prior to the effective data of
the Economic Recovery Tax Act of 1981.

4. If a will or trust specifically refers to the
marital deduction in effect at a particular time, that pro-
vision will prevail. Alsoc, when a formula provision re-

quires a reduction for other qualifying property, the reduc-

tion does not take into account any property covered by

Internal Revenue Code Section 2056(b)(7) election.

144 11.108.050 Marital deduction gift in trust; Applicable
provisions. If a governing instrument indicates the testator's
lntention to make a marital deduction gift in trust, in addition
to the other provisiog; of this section, each of the following
provisions alsc applies to the trust;

(1) The only income beneficiary of a marital deduction
trust is the testator's surviving spousae.

{2) The income beneficiary is entitled to all of the
trust income until the trust terminates.

(3} The <trust income shall be payable to the income

beneficiary not less frequently than annually.

1984 TRUST ACT COMMENTS 1859
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(4) Except in the case of qualified terminable sec. 145 11.108.060 Marital deduction gift; Six months survivorship
interest property resulting from an election pursuant to Section i requirement. If a governing instrument contains a marital deduc-

2056(b)(7) of the Internal Revenue Code, upon termination of the tion gift, whether outright or in trust and whether or not there

trust, all of the remaining trust assets, including accrued or is a specific refsrence to this article, any survivorship re-

undistributed income, shall pass either to the income beneficiary quirement expressed in the governing instrument in excess of six

or pursuant to the exercise of a general power of appointment months shall not apply to property passing under a marital deduc-

PR

granted to the {ncome beneficiary in favor of the income benefi- tion, but shall be limited to a six month period beginning with

ciary's estate or to any other person or entity in trust or out- the testator's death.

right. The general power of appointment shall be exercisable by \ Comment: Essentially from California Probate Code Section
the income beneficiary alone and in all events and the income : 1036. This section is designed again to provide corrective situ-
beneficiary, or a fiduciary acting in behalf of the income ations whare a governing instrument may not vest property in a
beneficiary if he or she is then a minor or incompetent, may surviving spouse for a period within six months after the date of
exarcise it in a will or an instrument other than a will unless death as is the requirement in order to obtain the marital deduc-

the instrument creating the power specifically directs otherwise. ! tion under Section 2056.

The exercise of the general power of appointment provided in

this section shall be done only by express written reference to Sec. 146 11.108.900 Application of chapter. This chapter applies to

this general power of appointment in a will or intervivos trust any distribution made after the effective date of this chapter,

instrument executed by the income beneficiary. whether the testator died before or after that date. This

-

Comment: Essentially from California Probate Code Section chapter shall not apply to any governing instrument the terms of

1035. The purpose of this section is to provide corrective guid- ; which expressly or by necessary implication make this chapter

ance to a governing instrument that may qualify for the marital inapplicable. The judicial and nonjudicial dispute resolution

deduction but where there may not be precise instructions as to procedures of Chapter 11-96, RCW are applicable to this chapter.

compliance with Section 2056. This statute would also presumably Comment : In part, from California Probate Code Section

permit the draftsman to incorporate this section by reference in 1031. Any issues or disputes arising under or with reference to

the governing instrument in order to have a marital deduction the matters contained in this chapter may be resclved pursuant to

trust comply with the reéuirementa at Section 2056(b)(7).

¥
i
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the judicial or nonjudicial dispute resolution procedures of CHAPTER 11.110
Chapter 11.96 RCW. { CHARITABLE TRUSTS
11.110.010 Purposs
11.110.020 Definitions
§ 11.110.040 Information, documents and reports are public
‘ records
11.110.050 Register of trustee
11.110.060 Instrument establishing trust, inventory of

assets, tax exempt status or claim, tax return to

be filed
11.110.070 Reports of trustee, filing
. 11.110.073 Reports of trustee, trustees exempt
“ 11.110.075 Trusts not exclusively charitable
11.110.080 Court records to attorney general
11.110.090 Uniformity with laws of other states
11.110.100 Investigations by attorney general
11.110.110 Order ?9 appear ~- Effect ~- Enforcement -- Court
review‘
4 11.110.120 Compliance and proper trust administration
; 11.110.125 Violations -- Refusal to file reports, perform

duties, etc.
11.110.130 Violations -- Civil action
11.110.140 Penalty

11.110.200 Tax Reform Act of 1969, application to trusts

1
i
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11.110.210

11.110.220

11.110.230

11.110.240
11.110.250

11.110.260
11.110.270
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Tax Reform Act of 1969, trust instruments,
prohibiting provisions

Tax Reform Act of 1969, trust instruments,
provisions for distribution

Tax Reform Act of 1969, rights, powers of courts,
attorney. general not impaired

Tax Reform Act of 1969, references to federal code
Tax Reform Act of 1969, new trust or amendment to
existing trust

Tax Reform Act of 1969, severability

Tax Reform Act of 1969, not for profit

corporations

sec.

Sec.
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147 11.110.010 Purpose. The purpose of this chapter is to
f;cilitate public supervision over the administration of public
charitable trusts and similar relationships and to clarify and
implement the powers and duties of the attorney general with

relation thareto.

147 11.110.020 Definitions. When used in this chapter, unless
the context otherwise requires:

"pPerson"” means an individual, organization, group,
association, partnership, corporation, or any combination of
them,

"Trustee” means (1) any person holding property in trust for
a public charitable purpose; except the United States, its
states, territories, and possessions, the District of Columbia,
Puerto Rico, and their agencies and subdivisions; and (2) a
corporation formed for the administration of a charitable trust
or holding assets subject to limitations permitting their use
only for charitable,, religious, eleemosynary, benevolent,
educational, or similar purposes: Provided, that the temrm
"rrustae" does not apply to (a) religious corporations duly
organized and operatsd in good faith as religious organizations,
which have received a declaration of current tax esxempt status
from the government of the United States; their duly organized
branches or chapters; and charities, agencies, and organizations
affiliated with and forming an integral part of said organ=~

ization, or operated, supervised, or controlled directly by such
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religious corporations nor any officer of any such religious

organization who holds property for religious purposes:
Provided, that if such organization has not received from the
United States government a declaration of current tax exempt
status prior to the time it receives property under the terms of
a charitable trust, this exemption shall be applicable for two
years only from the time of receiving such property, or until
such tax exempt status is finally declared, whichever is sooner;
or (b) an educational institution which is nonprofit and
charitable, having a program of primary, sacondary, or collegiate
instruction comparable in scope to that of any public school or
college operated by the state of Washington or any of its school

districts.

147 11.110.040 Information, documents and reports are public

records ~-- Inspection ~« Publication. All information,

documents, and reports filed with the attorney general under this
chapter are matters of public record and shall be open to public
inspection, subject to reasonable regulation: Provided, that the
attorney general shall withhold from public inspection any trust
instrument so

filed whose content is not exclusively for

charitable purposes. The attorney general may publish, on a

periodic or other basis, such information as may be necessary or
appropriate in the public interest concerning the registration,
reports, and information filed with him or any other matters

relevant to the administration and enforcement of this chapter.

!

sec.

Sec.
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149 11.110.050 Register of trustee -~ Establishmant and

maintenance. The attorney general shall establish and maintain a

register of trustees as defined in RCW 11.110.020 and, to that

end, shall conduct whatever investigation is necessary, and shall
obtain from public records, court officers, taxing authorities,

trustees, and other sources whatever information, copies of

instruments, reports, and records are needed, for the

establishment and maintenance of the register.
150 11.110.060 Instrument establishing trust, inventory of

assets, tax exempt status or claim, tax return to be filed.

Every trustee shall file with the attorney general within two
months after receiving possession or control of the trust corpus
a copy of the instrument establishing his title, powers, or
duties, and an inventory of the assets of such charitable trust.
In addition, trustees exempted from the provisions of RCW
11.110.070 by RCW 11.110.073 shall file with the attorney general
a copy of the declaration of the tax-exempt status or other basis

of the claim for sﬁch exemption; a copy of the instrument

establishing the trustee's title, powers or duties; an inventory

of the assets of such trust; and annually, a copy of each
publicly available United States tax or information return or
report of the trust which the trustee files with the internal

revenue service. The trustees of charitable trusts existing at

1867
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the time this chapter takes effect or on August 9, 1971 shall

comply with this section within six months thereafter.

151 11.110.070 Reports of trustee --Filing.-- Rules and

regulations. Except as otherwise provided every trustee subject
to this chapter shall file with the attorney general annual
reports, under oath, setting forth information as to the nature

of the assets held for charitable purposes and the administration
thereof by the trustee, in accofdancc with rules and regulations
of the attorney general.

The attorney general shall make rules and requlations as to
the time for £filing reports, the contents thereof, and the manner

of executing and filing them. He may classify trusts and other

relationships c¢oncerning property held for a charitable purpose

as to purpose, nature of assets, duration of the trust or other

relationships, amount of assets, amounts to be devoted to

charitable purposes, nature of trustee, or otherwise, and may

establish different rules for the different classes as %o time
and nature of the reports required, to the ends (1) that he shall
receive reascnably currxent, periodic reports as to all charitable

trusts or other relationships of a similar nature which will

enable him to ascertain whether they are being properly

administered, and (2) that periodic reports shall not

unreasonably add to the expense of the administration of

charitable trusts and similar relationships. The attorney

general may suspend the filing of reports as to a particular

'
i
i
i
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charitable trust or relationship for a reasonable, specifically
designated time upon written application of the trustee filed
with the attornay general after the attorney general has filed in
the register of charitable trusts a written statement that the
interasts of the beneficiaries will not be prejudiced thereby and
that periodic reports are not required for proper supervision by
his office.

A copy of an account filed by the trustee in any court
having jurisdiction of the trust or other relationship, if the
account substantially complies with the rules and regulations of
the attorney general, may be filed as a report required by this
section.

The first report for a trust or similar relationship
hereafter established, unless the £filing thereof is suspended as
hersin provided, shall be filed not later than one year after any
part of the income or principal is authorized or required to be
applied to a charitable purpose., If any part of the income or
principal of a trust previously established is authorized or
required to be applied to a charitable purpose at the time this
act takes effect, the first report, unless the filing thereof is
suspended, shall be filed within six months after the affective
date of this act.
153 11.110.073 Reports of trustee -- Trustees exempt from RCW

11.110.070. The following trustees shall be exempt from the
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provisions of RCW 11.110.070, but shall file the information

required in RCW 11.110.060:

(1) A bank or trust company subject to examination by the
supervisor of banking of the state of Washington, .the comptroller
of the currency of the United States or the board of governors of
the federal reserve sy;teﬁ; which such bank or trust company is
executor

acting as trustee,

or court-appointed fiduciary:
Provided, that a bank or trust company which is a co-fiduciary of
a trust shall be deemed to be tﬁe sole fiduciary of such trust
under this section, if the bank or trust company is custodian of
the books and records of the trust and has the responsibility for
preparing the

reports and returns which are filed with the

internal revenue servics;
(2) The governing body of a nonprofit community foundation

or other nonprofit foundation incorporated for charitable

contributions to which

purposes, are currently allowed as

charitable deductions under the United States income tax laws;

(3) The governing body of a hospital which is nonprofit and
charitable, other than a hospital initially formed as a trustee
pursuant to or in connection with the terms of a charitable

trust.

154 11.110.075 Trusts not exclusively for charitable

purposes -- Instrument and information not public =- Filings and
reporting, when

required. A trust is not exclusively for

charitable purposes, within the meaning of RCW 11.110.040, when

. vested.

Sec.
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the instrument creating it contains a trust for several or mixed
purposes, and any one or more of such purposes is not charitable
within the meaning of RCW 11.110.020, as enacted or hereafter

amended. Such instrument shall be withheld from public

inspection by the attorney general and no information as to such
noncharitable purpose shall be made public.
Annual reporting of such trusts to the attorney general, as

required by RCW 11.110.060 or 11.110.070 now or as hereafter

amended, shall commence within one year after trust income or
principal is authorized or required to be used for a charitable
purpose.

When a trust consists of a vested charitable remainder

preceded by 2 life estate, a copy of the instrument shall be

filed by the trustee or by the life tenant, within two months

after commencement of the life estate.

If the trust instrument contains only contingent gifts or
remainders to charitable purposes, no charitable trust shall be
deemed created until a charitable gift or remainder is legally
The first registration or report of such trust shall be
filed within two months after trust income or principal is

authorized or required to be used for a charitable purpose.

155 11.110.080 Custodian of court records to furnish copies to

attorney general -- List of tax exemption applications to be

filed. The custodian of the records of a court having

jurisdiction of probate matters or of charitable trusts shall

1871
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furnish within two months after receiving possession or control

thereof such copies of papers, records, and files of his office

relating to the subject of this chapter as the attorney general
shall required.
Every

officer, agency, board or commission of this state

receiving applications for exemption from taxation of any

charitable trust or similar relationship in which the trustee is

subject 'to this chapter shall annually file with the attorney

general a list of all applications received during the year.

155 11.110.090 Uniformity of chapter with laws of other states.
It 1s the purpose of this chapter to make uniform the laws of
this and other states on the subject of charitable trusts and

similar relationships.

Recognizing the necessity for uniform
application and enforcement of this chapter, its provisions are
hereby declared mandatory and they shall not be superseded by the
provisions of any trust instrument or similar instrument to the

contrary.

155 11.110.100 Investigations by attorney general authorized --
Appearance and production of books, papers, documents, etc., may

be required. The attorney general may investigate transactions

and relationships of trustees and other persons subject to this
chapter for the purpose of determining whether the trust or other
relationship is administered according to law and the terms and

purposes of the trust, or to determine compliance with this

{
{
|
v
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chapter in any other respect. He may require any officer, agent,

trustee, fiduciary, beneficiary, or other person, to appear, at a

time and place designated by the attorney general in the county

where the person resides or is found, to give information under

oath and to produce books, memoranda, papers, documents of title,
and evidence of assets, liabilities, receipts, or disbursements

in the possession or control of the person ordered to appear.

157 11.110.110 Order to appear -- Effect -- Enforcement --

Court review. When the attorney general requires the attendance
of any person, as provided in RCW 11.110.100, he shall issue an
order setting forth the time when and the place where attendance
is required and shall cause the same to be delivered to or sent
by registered mail to the person at least fourteen days before
the date fixed for attendance. Such order shall have the same
force and effect as a subpoena, and, upon application cof the
attorney general, obedience to the order may be enforced by any
superior court judge i? the county where the person receiving it
resides or is found, in the same manner as though the notice were
a subpoena. The court, after hearing, for good cause, and upen
application of any person aggrieved by the order, shall have the
right to alter, amend, revise, suspend, or postpone all or any
part of its provisions. In any case where the order is not
enforced by the court accerding to its terms, the reasons for the

court's actions shall be clearly stated in the record, and shall
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be subject to review by the supreme court or the court of appeals

by certiorari or other appropriate proceeding.

158 11.110.120 Proceedings to secure compliance and proper
trust administration ~-~ Att9rnay general to be notified of
judicial proceedings involving charitable trust -= Powers and
duties additional. fhe attorney general may institute
appropriate proceedings to secure compliance with this chapter
and to secure the proper administration of any trust or other
relationships to which this chapter applies. He shall be
notified of all judicial proceedings involving or affecting the
charitable trust or its administration in which, at common law,
he is a necessary or proper party as representative of the public

beneficiaries, The notification shall be given by—registerad-
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provided in RCW 11.96.100; provided, this notice requirement may

be waived at the discretion of the attornevy general. The powers

and duties of the attorney general provided in this chapter are
in addition to his existing powers and duties, and are not to be
construed to limit or to restrict the exercise of the powers or
the performance of the duties of the attorney general or of any
prosecuting attorney which they may exercise or perform under any

other provision of law. Except as provided herein, nothing in

{
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this chapter shall impair or restrict the jurisdiction of any

court with respect to any of the matters covered by it.
Comment: See comment at end of chapter.

gec. 159 11.110.125 Violations == Refusal to file reports, perform
duties, etc. The wilful refusal by a trustee to make or file any
report or to perform any other duties expressly required by this
chapter, or to comply with any valid rule or regulation
promulgated by the attorney general under this chapter, shall

constitute a breach of trust and a violation of this chapter.

Sec. 159 11.110.130 wviolations -- Civil action may be prosecuted. A
civil action for a violation of this chapter may be prosecuted by
the attorney general or by a prosecuting attorney designated by

the attorney general.

Sec. 159 11.110.140 Penalty. Every false statement of material fact
knowingly made or caused to be made by any person in any
statement or report filed under this chapter and every other

violation of this chapter is a gross misdemeanor.

Sec. 161 11.110.200 Tax Reform Act of 1969, state implementation ==
Application to trusts. RCW 11.110.200 through 11.110.260 shall
apply only to trusts which are "private foundations" as defined

in section 509 of the Internal Revenue Code of 1954, "charitable
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% i {lity for the tax imposed by
trusts” as described in section 4947(a)(1) of the Internal | so as to give rise to any liabi Y o T —

‘ i 1 Revenue Co ;
Revenue Code of 1954, or "split-interest trusts™ as described in : section 4944(a) of the Interna o s vt 1

i b ble expendi

(4) Making any taxa
section 4947(a)(2) of the Internal Revenue code of 1954. With .
1 Revenue Code of 1954}, whic
respect to any such trust created after December 31, 1969, RCW section 4945(d) of the fntérna ) e
11.110.200 through 11.110.260 shall apply from such trust's would give rise to any liability for
' . . . £ 1954:

' f the Internal Revenue Code o
creation. 'With respect to any such trust created before 4945(a) ©
January 1, 1I970, RCW 11.110.200 through 11.110.260 shall apply N
only to such ‘trust's federal.taxable years beginning after : Provided, that this section shall not apply e e

split-interest trusts or to amounts thereof which are not subject
December 31, 1971.
- | to the prohibitions applicable to private foundations by reason
iai i 47 of the Internal Revenue Code of
Sec. 162 11.110.210 Tax Reform Act of 1969, state implementation -- , of the provisions of section 49

Trust instruments deemed to contain prohibiting provisions. The 1954.

trust instrument of each trust to which RCW 11.110.200 through

Act of 1969, state implementation =«
11.110.260 applies shall be deemed to contain provisions Sec. 163 11.110.220 Tax Reform ‘ i plenentacien
hibitd the © £ £ Trust instruments deemed to contain certain pr
pro ng the trustee from: .
t of each trust to which
(1) Engaging in any act of "self-dealing" (as defined in distribution. The trust instrum:zo e
. through RCW 11.110. app .
section 4941(d) of the Internal Revenue Code of 1954), which 11.110.200 ) e
" trusts, shall be eeme <)
would give rise to any liability for the tax imposed by section interest ' T
4941(a) of the Internal Revenue Code of 1954; requiring the trustee to distribute, for purp
l for each taxable year of the trust,
(2) Retaining any "excess business holdings" (as defined in ! in the trust instrument, fo e
f t least sufficient to avo
section 4943(c) of the Internal Revenue Code of 1954), which amounts a e vense Code of 1958
i £ the Inter .
would give rise to any liability for the tax imposed by section imposed by section 4942(a) o
4943(a) of the Internal Revenue Code of 1954; ‘ - s trenemeseton
£ , state -
(3) Making any investments which would jeopardize the i Sec. 164 11.110.230 Tax Reform Act o  pemiemene
of courts, attorney general, .
carrying out of any of the exempt purposes of the trust, within Rights, powers

Nothin in RCW 11.110.200 through 11.110.260 shall impair the
the meaning of section 4944 of the Internal Revenue Code of 1954 ° g

.

?
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rights and powers of the courts or the attorney general of this

state with respect to any trust. g

165 11.110.240 Tax Reform Act of 1969, state implementation --

Construction of references to federal code. All references to

sections of the Internal Revenue Code of 1954 shall include all !

amendments thereto adopted by the Congress of the United States

on or bsfore Juky—iG—iS83 the effective date of this amendment.
{1982 1st ex.s. ¢ 41 §3; 1971 c S8 §5.]

167 11.110.250 Tax Reform Act of 1969, state implementation -~

Application to new trust or amendment to existing trust. Nothing

in RCW 11.110.200 through 11.110.260 whall limit the power of a
person who creates a trust after June 10, 1971 or the power of a
person who has retained or has been granted the right to amend a

trust created before June 10, 1971, to include a specific

provision in the trust instrument or an amendment thereto, as the
case may be, which provides that some or all of the provisions of

RCW 11.110.200, 11.110.210 and 11.110.220 shall have no

application to such trust.

168 11.110.260 Tax Reform Act of 1969, state implementation ==

Severability -- RCW 11.110.200 through 11.110.260. If any

provision of RCW 11.110.20C through 11.110.260 or the application !
thereof to any trust is held invalid, such invalidity shall not

affect the other provisions or applications of RCW 11.110.200

§

sec.

Sec.
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through 11.110.260 which can be given effect without the invalid
provision or application, and to this end the provisions of RCW
11.110.200 through 11.110.260 are declared to be severable.

169 11.110,270 Tax Reform Act of 1969, state implementation ==

Not for profit corporations. See RCW 24.40.010 through
24.40.070.
169 11.110.9800 sSeverability -- 1967 ex.s. = 53. If any

provision of this act, or its application to any person or

eircumstance is held invalid, the remainder of the act, or the

application of the provision to other persons or circumstances

is not affected.

Comment: New Chapter 11.110 is former Chapter RCW 19.10,

which has simply been moved from title 19, dealing with various

miscellaneous business regulations, to title 11, dealing with

probate and trust administration. Except for changes in internal

cross references, the only changes are (1) in 11.110,.060 where a

specific date is now designated in place of "at the time . .

this 1971 amendatory act takes affect," and (2) in 11.110.120

where the notice requirements have been changed to correspond

with the notice reguirements in RCW 11.96.100 and (3) in

11.110.120 where the attorney general is authorized to waive the

notice requirements at his or her discretion.
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170 18.100.080 Engaging in other business prohibited except

acting as trustee or personal representative -~ Investments. No

professional service corporation organized under this chapter
shall engage in any business other than the rendering of the
professional services for which it was incorporated or service as

a trustee as autho;i:ed by RCW 11.36.021 or as a personal

representative as authorized by RCW 11.36.010; Provided, That
nothing in this chapter or in any other provisions of existing
law applicable to corporations shall be interpreted to prohibit
such corporation from investiﬂq its funds in real astate,
personal property, mortgages, stocks, bonds, insurance, or any
other type of investments.

Comment: Revised to allow a professional service
corporation to serve as trustee in line with the amendment to RCW
11.36.021 (14) and as personal representative as authorized by

the 1983 amendments to RCW 11.36.010.

{

25.04.020

25.04.150
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CHAPTER 25.04

GENERAL PARTNERS

Definition of Terms

Nature of Partner's Liability
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Sec. 171 25.04.020. Definition of terms. In this chapter: | Comment: The liability of a trustee or personal representa-

"Court” includes every court and judge having jurisdiction tive investing in a partnership is limited as provided under RCW

in the case; 11.98.110(2).
"Business” includes every trade, occupation, qr profession;
"Person" includes individuals, partnerships, corporations

and other associations, trustees and personal representatives; |

"Bankrupt" includéa\bankrupt under the federal bankruptcy

act or insolvent under any state insoclvent act;

"Conveyance" includes every assignment, leasa, mortgage, or
encumbrance;

"Real property" includes land and any interest or estate in
land.

Comment: This section added the terms "trustee” and "per-

sonal representatives” within the definition of the word,

"person."

Sec. 172 25.04.150. Nature of Partner's Liability. All partners are
liable:
(1) Jointly and severally for everything chargeable to the
partnership under RCW 25.04.130 and 25.04,140.
(2) Jointly for all other debts and obligations of the
partnership; but any partner may enter into a separate obligation
to perform a partnership contract.

(3) Except that the liability of a trustee or personal

representative acting as a partner is limited as provided

in RCW 11.98.110(2).

|
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Sec. 174 64.28.040 Joint tenancy interests held by husband and wife,

Joint tenancy interests held in the names of a husband and his
wife (whether or not in conjunction with others) are presumed to
be their community property, the same as other property held in
the name of»both husband and wife. Any such interest passes to
the survivor of tha‘husband and wife as provided for property
held in joint tenancy, but in all other respects the intarest is
treated as community property.

Comment: The provision is designed to assure the step up
bidsis for beth halves of community property upon the death of the
first to die of a husband or wife. See Internal Revenue Code
§1014(b)(6). In order to insure this treatment, the section
provides that joint tenancy interests held by husband and wife
(in both names) will be treated as community property in all
respects, except that the interest will pass to the survivor as
is otherwise the case for joint tenancy property. This would be
the result of a specific community property agreement batween the
husband and wife under RCW 26.16.120 and also avoids the poten~-
tial risk in creating a form of property interest that is joint
tenancy in all respects, except that it is designated "community
property.” See J. Parks, "Critique of Nevada's New Community
Property with Right of Survivorship," 10 Comm. Prop. J. § (1983).

The section is based on the policy determination that when
husband and wife put property or receive property in joint
tenancy form, they intend that it pass to the survivor upon the

death of the first to die, but in all other respects consider it

APPENDIX A: 1984 TRUST ACT COMMENTS 1885

to be community property. The section would not preclude an
argument that the joint tenancy interest was not entirely com-
munity property, as is the case under present law with property
acquired in the name of both husband and wife, depending on
separate property contributions by either. However, the section
would probably not negate equal ownership treatment for tax pur-
poses under Internal Revenue Code §2040 with respect to joint

tenancy property held by husband and wife.




1886 JOURNAL OF THE SENATE

APPENDIX A: 1984 TRUST ACT COMMENTS 1887
Chapter 108 RCW (§§133~141) shall take effect immediately on sec. 176 11.88.010 Au;hority to appeint - Definitions =« Venue.
passage, the remainder of this 1984 act shall take effect January ! (1) The superior court of each county shall have power to

1, 1985. appoint guardians for the persons and estates, or either thereof,

{add emergency clause] of incompetent persons, and guardians for the estates of all such

{add severability clause] persons who are nonresidents of the state but who have property

t in such county needing care and attention.

An "incompetent" is any person who is either:

(a) Under the age of majority, as defined in RCW
11.92.010, or
(b) Incompetent by reason of mental illness,
developmental disability, senility, habitual drunkenness,
excessive use of drugs, or other mental incapacity, of either
; managing his property or caring for himself or both.
(2) The superior court for each county shall have power to

appoint limited guardians for the persons and estates, or either

thereof, of disabled persons, who by reason of their disability
have need for protection and assistance, but who cannot be found
to be fully incompetent, upon investigation as provided by RCW
11.88.090 as now or hereafter amended. After considering all

i eavidence presented as a result of such investigation, the court
shall impose, by order, only such specific limitations and
disabiliti{es on a disabled person toc be placed under 2 limited

guardianship as the court finds necessary for such person's

protection and assistance. A person shall not be presumed to be
incompetent nor shall a person lose any legal rights or suffer

any legal disabilities as the result of being placed under a
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limited guardianship, except as to thcse rights and disabilities

specifically set forth in the court order establishing such a

limited guardianship. In addition, the court order shall state

the period of time for which it shall be applicabla.

For the purposes of-chqpters 11.88 and 11.92 RCW the term
"disabled person" means an individuél who is in need of
protection And‘assist;nCe by reason of mental illness,

developmental &isability, senility, habitual drunkenness,

excessive use of drugs, or other mental incapacity, but cannot be

found to be fully incompetent.

(3) Venue for petitions for guardianship or limited

guardianship shall lie in the county wherein the alleged

incompetent or disabled person is domiciled, or if such person is

a resident of a state institution for developmentally disabled
persons, in either the county wherein such institution is
located, the county of domicile, or the county wherein a parent
of the alleged incompetent or disabled person is domiciled.
[1977 ex.s. ¢ 309 § 2; 1975 lst ex.s. ¢ 95 § 2; 1965 c 145 §
11.88.010. Prior: 1917 c 156 § 195; RRS § 1565; prior: Code
1881 § 1604; 1873 p 314 § 299; 1855 p 15 § 1.}

{4) Under RCW 11.94.010, a principal may nominate, by a

durable power of attorney, the guardian or limited quardian of

his or her estate or person for consideration by the court if

Rrotective proceedings for the principal's person or estate are

thereafter commenced. The court shall make its appointment in

accordance with the principal’'s most recent nomination in a
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durable power of attorney except for good cause or

disqualification.

Comment: This change parallels a similar change in RCW

11.94.010 allowing a principal to designate his or her guardian.

177 11.88.040 Notice of hearing, when required - Service -

Procedure.

Before appointing a guardian or a limited guardian, notice

of a hearing, to be held not less than ten days after service
thereof, shall be given personally to the alleged incompetent or

disabled person, if over fourteen years of ags.

Before appointing a guardian or a limited guardian, nctice

of a hearing, to be held not less than ten days after service

thereof, shall be given by req;stered or certified mail
raquesting a return receipt signed by the addressee oniy or an

agent appointed by the addressee, or by personal service in the

mannar provided for services of summons, to the following:

(1) The alleged %ncompetent, disabled person, or minor, if
under fourteen years of age;

(2) A parent, if the alleged incompetent or disabled psrson
is a minor, and the spouse of the alleged incompetent or disabled
person if any;

(3) Any other person who has been appointed as guardian or
limited guardian, or the person with whom the alleged incompetent
or disabled person resides. No notice need be given to those

persons named in subsections {2) and (3) of this section if they
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have signed the petition for the appointment of the guardian or
limited guardian or have waived notice of the hearing. If the
petition is by a parent asking for his appointment as guardian or
limited guardian of a minor child under the age of fourteen
years, or if the petition be accompanigd by the written consent
of a minor of the age of fourteen years or upward, consenting to
the appointment of the guardian or limited guardian asked for, or
if the petition be by a nonresident guardian of any minor or
incompetent or disabled person, then the court may appoint the
guardian without notice of the hearing. The court for good cause
may reduce the number of days of notice, but in every case, at
least three days notice shall be given.

The alleged incompetent or disabled person shall be
presented in court at the final hearing on the petition:
PROVIDED, That this requirement may be waived at the discretion
of the court for good cause shown in the report to be provided by
the guardian ad litem pursuant to RCW 11.88.090 as now or
hereafter amended, or if no guardian ad litem is required to be
appointed pursuant to RCW 11.88.090, as now or hereafter amended,
at the discretion of the court for good cause shown by a party.
Alternatively, the court may remove itself to the place of
residence of the alleged incompetent or disabled person and
conduct the final hearing in the presence of the alleged
incompetent or disabled person. Final hearings on the petition

may be held in closed court without admittance of any person

other than those necessary to the action or proceeding.
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1f presence of the alleged incompetent or disabled person is

waived and the court does not remove itself to the place of

residence of such person, the guardian ad litem shall appear in

person at the final hearing on the petition. {1977 ex.s. c 309 §

4; 1975 lst ex.s. ¢ 95 § 5; 1969 ¢ 70 § 1; 1965 c 145 §

11.88.040. Prior: 1927 ¢ 170 § 2; 1923 ¢ %42 § 4; 1917 ¢ 15§ 1

198; RRS § 1568; prior: 1909 ¢ 118 § 2; 1903 ¢ 130 §§ 2, 3.}

Severability - 1977 ex.s. c 309: See note following RCW

11.88.050.

Waiver of notice: RCW 11.16.083.

Comment: Since the U.S. Post Office no longer has available

return receipts with "deliver only to addressee,” these changes

were made to accord with present rule of the U.S. Post Office.
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